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AUTOMOBILE MARKETING LEGISLATION 


WEDNESDAY, JULY 6, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND 
FINANCE OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 


The subcommittee met, pursuant to call, at 10:23 a. m., in room 
1435, New House Office Building, Hon. Arthur G. Klein (Chairman 
of the subcommittee) presiding. 

Mr. Kuetn. The subcommittee will come to order. 

This morning the subcommittee has scheduled for hearing three 
bills, H. R. 528, by our colleague on this committee, Mr. Hinshaw 
of California, H. R. 2688, by our colleague, Mr. Williams of Mis- 
sissippi, and H. R. 6544 by Mr. Steed of Oklahoma. 

The stated purpose of H. R. 528 is to amend section 5 (a) of the 
Federal Trade Commission Act with respect to certain unfair methods 
of competition in connection with the sale of motor vehicles. 

H. R. 2688 proposes to amend the Federal Trade Commission 
Act with respect to certain contracts, agreements, or franchises to 
enable manufacturers of automobiles and trucks, and their franchise 
dealers, to protect their goodwill in the business of manufacturing 
and distributing automobiles and trucks, made or sold by them, by 
restricting franchise dealers from reselling to certain unauthorized 
persons. 

H. R. 6544 proposes to amend the Federal Trade Commission Act 
to permit certain contracts.and agreements establishing exclusive rep- 
resentation by distributors in specified geographical areas and re- 
quiring such distributors to sell only in those areas. 

A copy of these bills and the reports thereon from the Executive 
Departments and agencies will be made a part of the record at 
this point. 

(The material referred to follows :) 


[H. R. 528, 84th Cong., Ist sess.] 


A BILL To amend section 5 (a) of the Federal Trade Commission Act with respect to 
certain unfair methods of competition in connection with the sale of motor vehicles 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 5 (a) of the Federal 
Trade Commission Act (15 U. S. C., see 45 (a)) is amended by adding after 
the first paragraph thereof a new paragraph as follows: 

“For the purposes of this section, it shall be deemed to be an unfair method 
of competition in commerce, and an unfair or deceptive act or practice in 
commerce, for the manufacturer of motor vehicles to charge or collect from 
a person to whom such manufacturer sells any such motor vehicle in com- 
merce any amount represented as or attributed to freight or transportation 


1 
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charges, to the extent that such amount is in excess of the actual cost to 
such manufacturer of the freight or other transportation charges incurred 
in making delivery of such motor vehicle to such person.” 


[H. R. 2688, 84th Cong., 1st sess.] 


A BILL To amend the Federal Trade Commission Act with respect to certain contracts, 
agreements, or franchises to enable manufacturers of automobiles and trucks, and their 
franchise dealers, to protect their goodwill in the business of manufacturing and dis- 
tributing automobiles and trucks, made or sold by them, by restricting franchise dealers 
from reselling to certain unauthorized persons 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 5 (a) of the Federal Trade 
Commission Act (15 U. 8. C., see. 45 (a)) is amended (1) by redesignating 
paragraph (6) thereof as paragraph (8), and (2) by adding immediately after 
paragraph (5) thereof the following: 

“(6) Nothing contained in any of the Antitrust Acts shall render unlawful 
any contract, agreement, or franchise by which any dealer in new motor vehicles 
who operates as such under a franchise granted by the manufacturer of such 
vehicles agrees with such manufacturer that such dealer will not resell, either 
directly or indirectly, any current model motor vehicle made by such manufac- 
turer, to any person, partnership, corporation, or other entity engaged in the 
business of selling new or used motor vehicles other than a person or entity 
operating under a franchise or authorized dealer agreement with such manu- 
facturer. 

“(7) Nothing contained in any of the Antitrust Acts shall make it unlawful 
for a manufacturer of motor vehicles to enforce any agreement authorized by 
paragraph (6) by refusing to sell to, or canceling the franchise of, any dealer 
who knowingly sells current model motor vehicles made by such manufacturer 
to any person, partnership, corporation, or other entity engaged in the business 
of selling new or used motor vehicles other than a person or entity operating 
under a franchise or authorized dealer agreement with such manufacturer.” 


[H. R. 6544, 84th Cong., 1st sess.] 


A BILL To amend the Federal Trade Commission Act to permit certain contracts and 
agreements establishing exclusive representation by distributors in specified geographi- 
cal areas and requiring such distributors to sell only in these areas 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 5 (a) of the Federal Trade 
Commission Act as amended (38 Stat. 719; U. S. C. 45) is further amended by 
adding at the end of subsection 5 of said section 5 (a) the following new 
subsections : 

“(6) Nothing contained in this Act or any other Act shall render unlawful 
any contracts or agreements in which a manufacturer agrees that his dis- 
tributor shall have the sole and exclusive right to sell, in a specified geographical 
area, a commodity produced by said manufacturer which is in free and open 
competition with commodities of the same general class produced or distributed 
by others. 

“(7) Nothing contained in this Act or any other Act shall render unlawful 
any contracts or agreements in which a manufacturer requires his distributor 
to agree that he will sell only within a designated geographical area and will 
refrain from selling outside said area, the commodity produced by said manu- 
facturer which is in free and open competition with commodities of the same 
general class produced or distributed by others.” 





THE SECRETARY OF COMMERCE, 
Washington 25, April 16, 1956. 
Hon. ArtHour G. KLeErn, 
Chairman, Commerce and Finanee Subcommittee, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. Kien: This is in reply to your letter of July 15, 1955, requesting 
the views of this Department with respect to H. R. 528, a bill to amend section 
5 (a) of the Federal Trade Commission Act with respect to certain unfair 
methods of competition in connection with the sale of motor vehicles. 
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We recommend against enactment of this legislation. 

If efiacted, H. R. 528 would require automobile manufacturers to determine, 
and charge the purchaser for, the actual cost of freight or other transportation, 
from the point of origin to its destination, of every motor vehicle sold. We feel 
that this is not practicable. These vehicles are shipped by various means, at 
different rates, and, in the ease of shipment by motor carrier for instance, freight 
is paid on the basis of weight per load. Identical models will not weigh the 
same, depending upon different equipment attached. Even if it were possible, 
to meet the requirements would impose an administrative burden which we 
feel to be unnecessary, and which could only tend to increase the price to the 
consumier. 

Because of fewer assembly plants in the production facilities of the “independ- 
ent” autoniobile manufacturers, it is our opinion that the bill, if passed, would 
impose gfeater hardship upon the independents than it would upon the larger 
producers. We feel that the proposed legislation would therefore be inequitable 
in its effect within the automotive industry. 

Further, the provisions of the bill would apply only to one industry, and we 
feel that its enactment could prove discriminatory as between this and other 
industries. 

We also feel that enactment of the provisions of this bill could have serious 
and unpredictable disruptive effects upon the geographical distribution of mem- 
bers of the network of dealerships upon which the automotive industry depends 
for the distribution of its products. 

If revisions are made as required to yield the most practicable current balance 
between costs paid and charges made by the producer, it is our opinion that the 
method of handling the costs of transportation of motor vehicles from producer to 
purchaser which has evolved through the years is preferable, in the interests 
of manufacturer, dealer and consumer alike, to the method which would be im- 
posed by enactment of the proposed legislation. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


FEDERAL TRADE COMMISSION, 
Washington, May 9, 1955. 
Hon. J. Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington 26, D. C. 
MY DEAR Mr. CHAIRMAN: This is in response to your requests of February 3 
and 4, 1955, for reports upon H. R. 528 and H. R. 765, 84th Congress, 1st Session. 

H. R. 528 would make it an unfair method of competition and an unfair and 
deceptive act and practice violative of section 5 of the Federal Trade Commis- 
sion Act for a manufacturer of motor vehicles to charge or collect from a custo- 
mer any amount “represented as or attributed to freight or transportation 
charges” upon a motor vehicle in excess of the actual transportation charges in- 
curred by the manufacturer in making delivery of the motor vehicle. H. R. 765 
is identical, except that its prohibitions extend to the manufacturer of any 
produet. 

This Commission already has jurisdiction with respect to false representa- 
tions concerning freight or other transportation charges if the vendees are in 
fact deceived thereby. So far as instances where the vendee is not deceived or 
misled by any such false representations are concerned, the proposed bills would 
extend the Commission’s jurisdiction to cover those cases. However, any appli- 
cation of the prohibition of these bills could be avoided by not stating any 
specific amount as being freight or transportation charges. If this were done, 
there would be no amount which could be said to be “represented as” or “at- 
tributed to” freight or transportation charges. 

In the case of transit rates such as “milling,” “fabrication,” or “storage” in 
transit, it is our information that, in general, such transit arrangements pro- 
vide a means of obtaining a through rate which is less than the total of the 
separate inbound rate to and outbound rate from the transit point; also, that 
the adjustments obtained pursuant to transit arrangements are sometimes ob 
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tained upon the inbound freight charge, sometimes on the outbound charge, and 
sometimes on both inbound and outbound charges, depending upon the appli- 
cable carrier tariff provisions and perhaps other considerations. The proposed 
legislation might, therefore, require any manufacturer who obtains the benefit 
of transit arrangements and who bills his customers for the carrier’s delivery 
charges on goods sold, to carefully consider his billing practices in the light 
of the transit provisions of which he avails himself. 

These bills do not, and apparently are not meant to, require that a manufac- 
turer sell f. o. b. mill, with delivery costs separately stated, or for that matter 
to state separately any delivery charges on goods sold. If the bills required 
that manufacturers use a particular method of pricing, or limited manufacturers 
in this choice of pricing methods; this Commission would strongly urge that 
they not be enacted. The effective operation of our competitive system requires 
that manufacturers be free to choose the pricing method which best suits their 
needs. 

Inasmuch as the Commission already has jurisdiction with respect to false 
representations which result in deception, and it does not appear likely that the 
bills would be effective in preventing anything else, their enactment does not 
seem desirable. In addition, the bills might raise troublesome problems in con- 
nection with the use of transit rates, which it is doubted are within any intended 
scope of the proposal. The Commission is, therefore, unable to recommend 
enactment of the bills. ' 

By direction of the Commission. 

Sincerely yours. 
TDWARD FE’. Howrey, 
Chairman, 


N. B. Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on March 25, 1955, and on May 9, 1955, the Commission was advised that 
there would be no objection to the submission of the report to the committee. 

Rosert M. PArRRISH, 
Secretary. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BUDGET, 
Washington 25, D. C., May 6, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D.C. 


My Dear Mr. CHAIRMAN: This will acknowledge your letters of February 3 
and 4, 1955, requesting the views of this office with respect to H. R. 528, a bill 
“To amend section 5 (a) of the Federal Trade Commission Act with respect 
to certain unfair methods of competition in connection with the sale of motor 
vehicles ;” and H. R. 765, a bill “To amend section 5 (a) of the Federal Trade 
Jommission Act with respect to certain unfair methods of competition in con- 
nection with the sale of manufactured products.” 

The Bureau of the Budget agrees with the position of the Department of 
Justice and the Federal Trade Commission and recommends against enactment 
of these bills. 

Sincerely yours, 
HAROLD PEARSON, 
Assistant Director. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DepuTY ATTORNEY GENERAL, 
Washington, May 11, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHatrRMAN: This is in response to your request for the views of 
the Department of Justice concerning the bills (H. R. 765) to amend section 5 (a) 
of the Federal Trade Commission Act with respect to certain unfair methods of 
competition in connection with the sale of manufactured products, and (H. R. 528) 
to amend section 5 (a) of the Federal Trade Commmission Act with respect 
to certain unfair methods of competition in connection with the sale of motor 
vehicles. 
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H. R. 765 would make it an unfair method of competition for a manufacturer 
of any product to charge or collect from a buyer freight or transportation 
charges in excess of actual freight or transportation costs. H. R. 528 is identi- 
cal with H. R. 765 except that its scope is limited to motor vehicles. 

Section 5 (a) of the Federal Trade Commission Act declares unlawful unfair 
methods of competition in commerce, and unfair or deceptive acts or practices 
in commerce. This general language gives flexibility to the law, permitting it 
to reach new attempts at circumvention. The language of the bills would single 
out a certain practice which would be designated an unfair method of competi- 
tion and an unfair or deceptive act or practice in commerce without indicating 
the manner in which such practice would violate the statute. This would in- 
troduce vagueness and uncertainty into the law. It is considered generally un- 
desirable to specify certain practices as illegal, inasmuch as specificity is likely 
to create loopholes. An additional consideration with respect to H. R. 528, 
is that since it would be applicable only to automobiles, it would be discrimi- 
natory. 

For the foregoing reasons, the Department of Justice is unable to recommend 
enactinent of the bills. 

The Burean of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. Rogers, Deputy Attorney General. 


THE SECRETARY OF COMMERCE, 
Washington 25, May 10, 1955. 
Hon, J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

DEAR Mr. CHAIRMAN: This is in reply to your letter dated February 5, 1955, 
requesting the views of this Department with respect to H. R. 2688, a bill to 
amend the Federal Trade Commission Act with respect to certain contracts, 
agreements, or franchises to enable manufacturers of automobiles and trucks, 
and their franchise dealers, to protect their goodwill in the business of manu- 
facturing and distributing automobiles and trucks, made or sold by them, by 
restricting franchise dealers from reselling to certain unauthorized persons. 

We recommend against enactment of this legislation. 

The stated purpose of this bill is to amend the Federal Trade Commission 
Act so as to enable manufacturers of automobiles and trucks, and their fran- 
chise dealers, to protect their goodwill in the business of manufacturing and 
distributing automobiles and trucks, made or sold by them, authorizing the 
manufacturer to legally restrict his franchise dealers from reselling current 
model autos of the manufacturer to certain unauthorized persons. 

This would presumably result in keeping current model cars out of the hands 
of nonauthorized new and used car dealers who have been selling them at a 
substantially lower price than that suggested by the factory and charged by 
the authorized dealers. 

This legislation would constitute a unique exemption from “any of the Anti- 
trust Acts” for a single segment of industry and therefore, if enacted, might 
set a dangerous precedent for similar exemptions for other segments of indus- 
try or business which, if done, might seriously impair the effectiveness of the 
Federal Trade Commission Act. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this letter . 

Sincerely yours, 
WALTER WILLIAMS, 
Acting Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, April 25, 1955. 
Hon. J. PERcY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of 
the Department of Justice concerning the bill (H. R. 2688) to amend the Fed- 
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eral Trade Commission Act with respect to certain contracts, agreements, or 
franchises to enable manufacturers of automobiles and trucks, and their fran- 
ehise dealers, to protect their goodwill in the business of manufacturing and 
distributing automobiles and trucks, made or sold by them, by restricting 
franchise dealers from reselling to certain unauthorized persons. 

The bill would amend section 5 (a) of the Federal Trade Commission Act, 
as amended (15 U. 8S. C. 45 (a)), by adding thereto two new subsections. 
The new subsection (6) would provide that nothing in any of the antitrust 
statutes shall render unlawful any contract, agreement, or franchise by which 
a dealer in new motor vehicles agrees with a manufacturer that such dealer 
will not sell, either directly or indirectly, a current model motor vehicle 
to any person or entity engaged in the business of selling new or used motor 
vehicles other than one who is operating under a franchise or authorized dealer 
agreement with the particular manufacturer. The new subsection (7) would 
provide that nothing contained in any of the antitrust statutes shall make it 
unlawful for a manufacturer of motor vehicles to enforce any agreement au- 
thorized by the new subsection (6), by refusing to sell to, or by canceling the 
franchise of, any dealer who knowingly violates the agreement. Under the bill, 
the present subsection (6) would become subsection (8) of the Act. 

It should be noted that the bill seeks to provide an exemption from the anti- 
trust laws by amending the Federal Trade Commission Act. Such a provision 
in the Federal Trade Commission Act would lend disorder and confusion to 
the body of federal statute law governing trade and commerce. The proper 
place for specific exemptions to antitrust laws would appear to be in the anti- 
trust laws themselves. 

Apparently the proposed legislation is designed to meet current conditions 
in the automobile industry which have resulted in the practice of “bootlegging” 
new automobiles to used car dealers for resale at prices below the prevailing 
level charged by new car dealers. A large volume of production has recently 
created surpluses of new automobiles in certain areas of the country. As 
a result, some franchise dealers have sold their vehicles to used car dealers 
in order to liquidate their inventories, while other franchise dealers have been 
willing to take a reduced profit in order to increase unit sales. This in turn 
has created price weaknesses in the automobile industry which many franchise 
dealers have regarded as a serious threat to sales and profits. Proposed “solu- 
tions” by the industry itself, which were rejected, would have imposed illegal 
restrictions on distribution methods in the automobile industry, constituted a 
boycott on used car dealers, artificially stablized prices of new motor vehicles 
in the face of a definite form of “price cutting” in the industry, and imposed 
illegal restrictions on products after sale to dealers who take independent title 
to the vehicles. The proposed legislation would, in effect, legalize these in- 
dustry actions which would otherwise be clearly violative of the antitrust laws. 
It has never been the purpose of the antitrust laws to preserve the status quo or 
to guarantee protection against impairment of capital which might result from 
competition in the form of new products or new methods of sale. 

The enactment of the measure would provide a special exemption from the 
antitrust laws relating to only one aspect of distribution within a single in- 
dustry. This fact alone renders apparent the discriminatory effect of the pro- 
posed legislation. If the “problem” of automobile dealers is to be solved by 
enactment of the present bill, the way will be opened for countless appeals to 
Congress by every industry group with a real or fancied problem produced by 
intensified competition. The Department of Justice does not believe that the 
eurrent competitive conditions in the automobile industry present a reasonable 
justification for tampering with the antitrust laws by granting special prefer- 
ential exemptions which run counter to the American standard of a free and 
vigorous economy. 

Accordingly, the Department of Justice is opposed to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 

WiLtiAM P. ROGERS, 
Deputy Attorney General. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. 0., April 21, 1955. 
Hon. J. Percy Pri&st, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington 25, D. C. 


My Dear Mr. CHarrMAN; This is in reply to your letter of February 5, 1955, 
requesting the views of this office with respect to H. R. 2688, a bill to amend the 
Federal Trade Commission Act with respect to certain contracts, agreements, or 
franchises to enable manufacturers of automobiles and trucks, and their fran- 
chise dealers, to protect their goodwill in the business of manufacturing and 
distributing automobiles and trucks, made or sold by them, by restricting fran- 
chise dealers from reselling to certain unauthorized persons. 

The Bureau of the Budget agrees with the position taken by the Departments 
of Justice and Commerce and the Federal Trade Commission and recommends 
against enactment of H. R. 2688. 

Sincerely yours, 
HAROLD PEARSON, 
Assistant Director. 


FEDERAL TRADE COMMISSION, 
Washington, D. C., April 22, 1958. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate 
and Foreign Commerce, 
House of Representatives, 
Washington 25, D. C. 

My Dear Mr. CHarrMAN: This is in response to your letter of February 5, 
1955, inviting comment by this agency upon H. R, 2688, 84th Cong., 1st sess., a bill 
to amend the Federal Trade Commission Act with respect to certain contracts, 
agreements, or franchises to enable manufacturers of automobiles and trucks, 
and their franchise dealers, to protect their goodwill in the business of manu- 
facturing and distributing automobiles and trucks, made or sold by them, by 
restricting franchise dealers from reselling to certain unauthorized persons. 

The proposed amendment to the Federal Trade Commission Act would exempt 
from the antitrust acts any contract, agreement, or franchise by which any 
franchised dealer agrees with the manufacturer by whom franchised not te 
resell any current model motor vehicle of that manufacturer to any motor vehicle 
dealer other than one franchised or authorized by that manufacturer. It would 
further permit a manufacturer of motor vehicles to enforce any such agreement 
by refusing to sell to, or canceling the franchise of, any dealer who knowingly 
violated the agreement. 

The Sherman Antitrust Act expresses the national policy against permitting 
any contract, combination in the form of a trust or otherwise, or conspiracy, in 
restraint of trade. The legislative proposal under consideration would create 
an exception to this policy in that it would authorize a restraint of trade by con- 
tracts or agreements between a motor vehicle manufacturer and its dealers 
The Commission believes it undesirable to create exemptions of this kind to the 
antitrust laws and the basic policy of free competition expressed therein. 
Passage of H. R. 2688 would be a signal for other segments of our economy te 
press for special dispensations of a similar nature and would initiate further 
encroachments upon our national policy of free competition. 

The right of a person engaged in trade to select his own customers is am 
important concept within the principles of the antitrust laws. This is demen- 
strated by the inclusion in Section 2 of the Clayton Act of the proviso “That 
nothing herein contained shall prevent persons engaged in selling goods, wares, 
or merchandise in commerce from selecting their own customers in bona fide 
transactions and not in restraint of trade.” This right of the individual to 
select his own customers was deemed so basic that its inclusion in the Clayton 
Act was over the protest of some proponents of the bill who though its inclusion 
would weaken the Act by providing a meang whereby sellers might evade its 


provisions by refusing to sell to persons who insisted on their rights under the 
Act. 
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a these reasons the Commission cannot recommend the enactment of H. R, 
SS. 


By direction of the Commission. 
Sincerely yours, 
Epwarp F. Howrey, 
Chairman. 


N. B. Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on April 5, 1955, and on April 21, 1955, the Commission was advised by 
letter of the same date from the Bureau of the Budget that there would be no 
objection to the submission of the report to the Committee. 


Rosert M. ParrisnH, 
Secretary. 


FEDERAL TRADE COMMISSION, 
Washington, July 18, 1955. 
Re Comments on H. R. 6544. 


Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D.C. 


DEAR CONGRESSMAN PRIEST: This is in response to your invitation to comment 
upon H. R. 6544, 84th Congress, 1st session, a bill to amend the Federal Trade 
Commission Act to permit certain contracts and agreements establishing ex- 
clusive representations by distributors in specified geographical areas and re- 
quiring such distributors to sell only in these areas. 

The proposed amendment to the Federal Trade Commission Act would exempt 
from that act and from the antitrust acts any contracts or agreements providing 
that a distributor shall have the exclusive right to sell, in a specified geographical 
area, a commodity in free and open competition with commodities of the same 
general class produced or distributed by others and would similarly exempt any 
contracts or agreements providing that a distributor shall refrain from selling 
such a commodity outside a designated geographical area. 

With respect to the first provision, exclusive representation contracts are not 
in themselves illegal. In the absence of a monopolistic scheme or program or 
combination in restraint of trade, a manufacturer may sell his products to 
whomever he pleases. Section 2 of the Clayton Act provides “That nothing 
herein contained shall prevent persons engaged in selling goods, wares, or mer- 
echandise in commerce from selecting their own customers in bona fide trans- 
actions and not in restraint of trade.” The first part of H. R. 6544 is objection- 
able, however, because it would broadly exempt exclusive representation con- 
tracts even where they constitute an integral part of a monopolistic program 
or combination in restraint of trade. 

The second provision, exempting restrictions as to the area in which a pur- 
chaser may resell, would legalize a practice which, among others, was made the 
subject to civil action 18216, filed by the Attorney General on December 15, 1954, 
U. S. v. Philco Corp. The complaint charges that a manufacturer may not 
lawfully restrict the customers to whom, or the territory within which, a pur- 
chaser may resell the manufacturer’s products. 

The legislative proposal under consideration would create additional exemp- 
tions to the national policy expressed in the anti-trust laws against permitting 
contracts, agreements, combinations or conspiracies in restraint of trade. 
The Federal Trade Commission believes it undesirable to create exemptions of 
this kind. 

For these reasons the Commission cannot recommend the enactment of H. R. 
6544. 

The Commission has been advised that the Bureau of the Budget has no 
objection to the submission of this report. 

By direction of the Commission. 

Sincerely yours, 


Lowett B. MASON, 
Acting Chairman. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., April 2, 1956. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D.C. 

My dear Mr. CuHarrRMAN: This is in reply to your letter of May 31, 1955, re- 
questing the views of this office with respect to H. R. 6544, a bill to amend the 
Federal Trade Commission Act to permit certain contracts and agreements estab- 
lishing exclusive representation by distributors in specified geographical areas 
and requiring such distributors to sell only in these areas. 

The Department of Justice and the Federal Trade Commission have raised 
serious objections to H. R. 6544 in their reports to your Committee. The Bureau 
of the Budget is in general agreement with the views of these agencies and 
recommends against the enactment of H. R. 6544. 

Sincerely yours, 
PERCY RAPPAPORT, 
Assistant Director. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, November 18, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce 
House of Representatives, Washington 25, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 6544) to amend the Federal 
Trade Commission Act to permit certain contracts and agreements establishing 
exclusive representation by distributors in specified geographical areas and 
requiring such distributors to sell only in these areas. 

This bill would amend section 5 (a) of the Federal Trade Commission Act, 
as amended (15 U. S. C. 45 (a)), by adding two new subsections thereto. The 
new subsection (6) would provide that nothing contained in this measure 
or any other act shall render unlawful any contracts or agreements in which 
a manufacturer agrees that his distributors shal: have the sole and exclusive 
right to sell, in a specified geographical area, a commodity produced by such 
manufacturer which is in free and open competition with commodities of the 
same general class produced or distributed by others. The new subsection (7) 
would provide that nothing contained in this or any other act shall render un- 
lawful any contracts or agreements in which a manufacturer requires his dis- 
tributor to agree that he will sell only within a designated geographical area and 
will refrain from selling outside such area, the commodity produced by such 
manufacturer which is in free and open competition with commodities of the 
Same general class produced or distributed by others. 

Although the bill would amend the Federal Trade Commission Act, it is 
apparently intended to exempt certain distribution contracts and agreements 
from the prohibitions of the antitrust laws. The Federal Trade Commission 
Act is not one of the antitrust laws and it would seem that the proper place 
for any such exemption, if to be made, would be in the antitrust laws. 

The Department of Justice, however, consistently opposes attempts, by in- 
dustry action or legislation, to impose any limitations or restrictions upon the 
persons to whom, or the territory within which, an independent business man 
may resell a purchased commodity. We believe that any such restrictions are 
of an anti-competitive nature, inimical to the public interest and contrary to 
the basic philosophy of the antitrust laws. 

Moreover, the enactment of the measure would provide a special exemption 
from the antitrust laws relating to only one aspect of distribution. This fact 
alone renders apparent the discriminatory effect of the proposed legislation. It 
is feared that enactment of the bill might serve to establish an undesirable 
precedent for future proposals aimed at exemption of other types of restrictions 
on distribution. 

Accordingly, the Department of Jusiice is opposed to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. RoGers, 
Deputy Attorney General. 
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Tue SECRETARY OF COMMERCE, 
Washington 25, April 19, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. UC. 

Dear Mr. CHAIRMAN: This letter is in reply to a request from your Committee 
for the views of the Department of Commerce with respect to H. R. 6544, a pill 
to amend the Federal Trade Commission Act to permit certain contracts and 
agreements establishing exclusive representation by distributors in specified 
geogray hical areas and requiring such distributors to sell only in these areas, 

The bill would authorize agreements between manufacturers and their dealers 
under which a dealer would have the sole and exclusive right to sell the manu- 
facturer’s product in a specified geographical area, provided that the product is 
in free competition with other products of the same general class of other 
manufacturers. 

It is our understanding that this bill is designed primarily to permit estab- 
lishment of exclusive sales territories in the automatic industry. In the field 
of automotive retailing, the basic competition is that which exists between dealers 
of different makes of automobiles within a given price class rather than between 
franchised dealers of the same make of automobile, although there is, of course, 
some competition among the latter, particularly in metropolitan areas. For a 
number of years automobile dealer contracts made provision for exclusive terri- 
tories, but in the postwar period these exclusive territory provisions were discon- 
tinued in order to avoid what seemed to be a clear conflict with the Federal Trade 
Commission Act and the general body of Federal antitrust laws. 

There is a strong feeling within the automotive industry that the re-establish- 
ment of evclusive territories would not have any adverse effect upon the general 
public in terms of price competition because of the basic competition which exists 
between dealers of different makes. Also, automotive dealers point out that the 
selling and servicing of automobiles requires a very substantial capital invest- 
ment and warrants a contract specific enough in terms of sales territory to protect 
that investment. 

The Federal Trade Commission has pointed out, however, that this legislation 
is objectionable because it wou'd broadly exempt exclusive representation con- 
tracts even where they constitute an integral part of a monopolistic program or 
combination in restraint of trade. The Commission has stated that it does not 
favor creating additional exemptions to the national policy expressed in the 
antitrust laws against permitting contracts, agreements, combinations or con- 
spiracies in restraint of trade. Undoubtedly, there is substantial merit to the 
position expressed by the Federal Trade Commission. 

In view of these considerations, the Department of Commerce does not favor 
the enactment of this legislation. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your Committee. 


Sincerely yours, 
SINCLAIR WEEKS, 


Secretary of Commerce. 

Mr. Kuen. I might add that H. R. 2688 is similar to H. R. 9769 of 
the 83d Congress. That bill was favorably reported by this committee 
on July 30, 1954. It passed the House on August 4, 1954. H. R. 528 
is similar to H. R. 9916 of the 88d Congress. This bill, too, was re- 
ported favorably, on July 30, 1954, but no House action was taken 
on it prior to adjournment. 

Mr. Hinshaw, you say you are not in a hurry and you can stay here? 

Mr. Hinsuaw. That is right. This is my interest. 

Mr. Kern. Mr. Steed, did you want to leave? We had intended to 
take up the Williams’ bill first. 

Mr. Srzep. I have another committee I need to be in, Mr. Chairman, 
and if you could accommodate me, I would appreciate it. 

Mr. Kuern. Unless there is some objection by the members of the 
committee. we will hear Mr. Steed first. He will be testifying on his 


own bill, H. R. 6544. 
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STATEMENT OF HON. TOM STEED, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OKLAHOMA 


Mr. Sreep. Thank you, Mr. Chairman. 

Mr. Chairman and gentlemen of the committee, I appreciate this 
opportunity to appear here very briefly in behalf of the bill I intro- 
duced, H. R. 6544. My interest in this legislation stems from the fact 
that I represent an area where most of the communities are compara- 
tively small, and I have a personal acquaintance with most of the 
auto dealers in my district, and I am somewhat familiar with the 
problem that they are facing. 

The situation has developed in the auto retail business to a point 
where I am convinced that unless some relief can be found, most auto 
agencies in the smaller communities are threatened with bankruptcy. 

After discussing this problem last year and again this year with 
many of the dealers in my district, and knowing of their very serious 
problems, I got interested in this legislation and agreed to sponsor 
this bill, which actually has been prepared and is supported by the 
NADA as their idea of what would probably be the best way to bring 
some relief into the retail auto business. 

I do not want to burden the committee by using up time, because 
you are going to have a lot of expert testimony in this regard, but I 
do want to say that I am convinced that if some legislation designed 
along the line of H. R. 6544 is enacted, it will not only bring relief to 
the auto dealers, especially those in the smaller communities of the 
country, but will give ample protection to the consumer and I think 
even better protection than the consumer now has. And I think that 
the freest and truest type of competitive enterprise will still remain in 
the auto business. 

I hope that the committee will find it possible to share some of these 
views with me and bring out some legislation that will offer this type 
relief. 

With that, Mr. Chairman, I would like again to express my apprecia- 
tion for this opportunity to appear here and to urge the Committee to 
try to find some solution to this problem that is so serious among the 
smaller auto dealers of the country. 

Mr. Kier. Mr. Steed, before you leave, would you tell us briefly just 
what the purposes of your bill are ? 

Mr. Streep. Actually, what it does: It will permit the manufacturers 
of products, in this case automobiles, to grant exclusive territorial 
rights to dealers, somewhat after the pattern that existed before World 
War II, which was used throughout the country in the auto retail 
business, and very successfully so. 
am Kier. You are talking now about dealers in new cars; is that 
it? 

Mr. Steep. That is right, sir. 

Mr. Kier. What we call the franchised dealers. 

Mr. Srexp. That is right, sir. And through the exclusive territory 
system, the buyer of a car can then be sure that he has the retail dealer 
and the manufacturer providing guaranties to go with those products, 
something not ogre under the way the industry is operating today 
and with the fly-by-night or so-called bootleg type of new-used car 
dealing that is going on and giving these local dealers such a hard time. 
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Mr. Kuixern. Does that mean that you would have only one dealer 
in each territory? Is that what your bill contemplates ? 

Mr. Sreep. Yes; for that particular model of car. There would be 
as many dealerships as the manufacturers wanted, and there would be 
competition between models, but a manufacturer would give an exclu- 
sive on the product he makes to his dealer in a given territory. 

Mr. Kier. Does that mean that in a city like New York or Wash- 
ington, you would have only one dealer in a particular car? 

Mr. Sreep. Well, it was not that way before World War II. I do 
not know just how they operated in the large cities. I know that a 
given car would have many agencies in a large community. But of 
course, | am familiar with the smaller type community, such as 
exists in my district, and there it took considerable territory to sup- 
port a single dealer. 

Mr. Kier. Are there any questions, gentlemen? Mr. Bennett? 

Mr. Bennerr. Did not the automobile companies have this type of 
contract years ago, and then discontinue it ? 

Mr. Sreep. Yes, sir, it was commonly used throughout the country 
before World War II. 

Mr. Bennervr. Did the Attorney General ever take any action 
against the automobile companies for having this type of exclusive 
arrangment ¢ 

Mr. Srreep. Congressman, I think other witnesses will go into the 
detail of that much better than I can. However, I understand that 
there is a question on the part of the manufacturers that they could 
return to that system without being subject to the probability of anti- 
trust action, and the purpose of this bill would be to eliminate that 
threat. 

Mr. Bennerr. Has the Attorney General reported on this bill? 

Mr. Krein. As I said before you came in, Mr. Bennett, we had 
contemplated taking up the Williams bill first, but because of Mr. 
Steed’s being here and his having another committee engagement, we 
heard him on his bill out of order. 

I understand, Mr. Bennett, that we do have reports on the other 
two bills, but not on H. R. 6544, though the Department of Justice 
will let us have that report shortly. 

Any further questions of Mr. Steed ? 

Mr. Friedel ? 

Mr. Friepet. Mr. Chairman, if I get this picture right, if a small 
place like Laurel, Md. had a Chevrolet agency, would that prohibit 
the people from Laurel going into Baltimore and buying a car, if they 
could get a better trade-in value? 

Mr. Streep. No, but it would protect the dealer in Laurel. He would 
participate in the commission that the dealer in Baltimore made, or 
vice versa. The buyer would be free to go anywhere he wanted to, to 
buy the car. Any company-dealer arrangements would be without 
any effect on the buyer himself. And the buyer then would be able to 
get his company guaranties as to a thousand-mile check-up and all 
that sort of thing from any dealer where he happened to be. 

Mr. Friepet. In other words, the buyer would not be restricted to 
buying in one area. 

Mr. Steep. Oh, no. Not at all. 

Mr. Frievex. That is all, Mr. Chairman. 

Mr. Kien. Mr. Beamer? 
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Mr. Beamer. I just have one brief question. 

I am wondering, as I recall testimony in previous Congresses: It 
seems that various automobile manufacturers have different policies. 
For example, General Motors have a policy that they have an ex- 
clusive Chevrolet agency within a community. Chrysler, however, 
with a comparable car, the Plymouth, ties it in with the Chrysler or 
De Soto or Dodge, as it may be. I wonder if this would change the 
policies of the automobile manufacturers; or is it in keeping with 
their general policy ? 

Mr. Streep. Mr. Beamer, I would not pretend to be an expert on it. 
I could not see where it would affect any sort of franchise arrangement 
the manufacturer wanted to have. It worked in multiple-agency cir- 
cumstances before the war, when they had this same sort of a program, 
and I don’t remember having heard of anything like that. 

Mr. Beamer. It is probable the dealers will have some comment on 
that. 

Mr. Steep. I am sure the witnesses will be able to give you the very 
finest expert testimony on all those details. 

I just wanted to bring to the committee’s attention the fact that the 
dealers in my district, who have been in business for many, many years, 
are actually facing bankruptcy because of the type of competition that 
is going on today. 

Mr. Beamer. Your interest is in the dealer and I think that is very 
commendable. 

Mr. Steep. Yes, sir. 

Mr. Kuern. Thank you very much, Mr. Steed. 

Mr. Streep. Thank you, sir. 

Mr. Kuen. The committee will now hear H. R. 2688, by Mr. 
Williams of Mississippi. 

Mr. Yarnall, president of the National Automobile Dealers Asso- 
ciation will be the first witness. 


STATEMENT OF FRANK H. YARNALL, PRESIDENT, NATIONAL 
AUTOMOBILE DEALERS ASSOCIATION 


Mr. YARNALL. I just have a general statement, Mr. Chairman. 

Mr. Kxiern. Would you take the stand, please? You may proceed. 

Mr. Yarnaty. Mr. Chairman and members of the House of Repre- 
sentatives Interstate and Foreign Commerce Committee, my name is 
Frank H. Yarnall. I am a retail automobile dealer in Chicago, II1., 
and I appear before your committee in my capacity as president of the 
National Automobile Dealers Association. I speak also as one of the 
thousands of authorized automobile dealers who is concerned with the 
welfare of automobile merchandising and those practices which are 
adversely affecting our welfare and the best interests of the public. 

I first entered the automobile business in 1918 and have been ac- 
tively engaged in it ever since. Prior to assuming my present posi- 
tion in the national association, I have been active in automobile circles 
in Chicago and am a past president of the Chicago Automobile Dealers 
Association. 

The National Automobile Dealers Association is one of our oldest 
and largest trade associations. It was founded in 1917 and today 
represents some 30,000 new car and new truck dealers of the United 
States. Ours is one of the world’s largest associations of retail 
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merchants, and its members sell approximately 90 percent of all new 
cars and about 80 percent of the used cars ed: in this country. 

Our 30,000 members employ some 636,000 employees and pay = 
proximately two and one-quarter billion dollars in annual payrolls. 
The average dealer has been in business more than 20 years and collec- 
tively they have more than $4,357 million in capital investments in 
their businesses. 

These facts are mentioned to emphasize the importance of the fran- 
chised dealer in the world’s largest industry and to indicate the sig- 
nificance of the franchised dealer in the general economy of the United 
States. 

As set forth in the certificate of incorporation of NADA, the pur- 
poses of the association, among others, are: 

To promote a high plane of business ethics for those engaged in the retail motor 
vehicle business ; 

To endeavor to raise to the highest degree the standards, ethics, and practices 
of automobile merchandising to the end that the trade, through efficient manage- 
ment, may enjoy the opportunity for profitable operation and the building up of 
financial security ; 

To seek * * * the correction of any unfair or unbusinesslike practices and to 
promote the enactment of such legislation as will benefit the trade and the public. 

Of first and foremost importance in all our considerations is the 

ublic interest. Is it good for the public; will the public be benefited 
Gy the action we contemplate taking—these are the questions which 
must be affirmatively answered before we proceed. 

Implementing these basic purposes as prescribed in our certificate of 
incorporation are certain significant declarations of policy which may 
appropriately be mentioned at this time. 

In the area of national legislation “it is the duty of NADA to keep 
abreast of any national legislative trends and to work diligently for 
the enactment of laws which are, or to prevent the enactment of laws 
which are not, in the opinion of the association, first, in the public 
interest ; second, which preserve America’s free competitive enterprise 
system; and third, which promote the interests of America’s new car 
and new truck dealers, insofar as these interests are consistent with 
the general good.” 

The membership of NADA is made up of individual franchised deal- 
erships; and I might mention that these are new car dealerships only. 
Because of the concentration of population in certain large metro- 
politan areas we have divided the United States into 54 rather than the 
actual 48 States. The members in our 54 States elect one director each 
to represent their respective States on the national board of directors. 

After having determined the wishes of the members in their States 
the directors come to the national board meeting and there discuss and 
debate with their fellow directors, the merits and demerits of the 
affairs of our members. Finally, the matters are put to a vote and the 
majority vote prevails, 

The board of directors in January of this year, at the national con- 
vention of the association, adopted a national affairs program em- 
bodying the substance of the three pieces of legislation now before 
this committee for consideration. Gentlemen, I assure you that the 
members of the National Automobile Dealers Association is behind 
H. R. 2688, H. R. 528 and H. R. 6544. The immediate passage of 
these bills is in the best interest of the American public and is essen- 
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tial to the preservation of this great industry of ours. The Nation 
will be benefited by its passage. I urge your favorable support of 
these bills. 

I should like, Mr. Chairman, to thank you for the privilege of this 
hearing, sir. 

Mr. onl Any questions # 

I might say, Mr. Friedel, that the full statement on behalf of this 
association will be made by Admiral Bell. 

Mr. Frtepeu. I will wait a while. 

Mr. Kue1n. Admiral Bell? 


STATEMENT OF FREDERICK J. BELL, EXECUTIVE VICE PRESIDENT, 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION 


Mr. Bett. Mr. Chairman and gentlemen, there is one slight cor- 
rection, if I may, Mr. Chairman. The principal testimony on behalf 
of the Williams bill will be made by Mr. Cooper of Colorado, who 
will follow me. 

Mr. Kurtin. Yes, but what I meant was that your statement was the 
general statement on all 3 bills. 

Mr. Bewu. That is correct. 

Mr. Chairman, I am Frederick J. Bell, executive vice president of 
the National Automobile Dealers Association. 

During recent years a great deal has been said and written about 
the importance to the economy of distribution, as distinguished from 
production. The “value added by distribution” is a subject that is 
receiving emphasis wherever groups of businessmen gather together 
to discuss the conditions of today and tomorrow. One outstanding 
spokesman, Paul Mazur of Lehman Bros. has said, “It is consump- 
tion, not production, that in fact is the master of our economy.” 

It is a function of distribution—of dynamic, hard-hitting, intelli- 
gent, competitive selling—to stimulate the will to buy and the desire 
to own on the part of consumers. The retail automobile industry, as 
represented by your witnesses here this morning, is an element of 
distribution that can add tremendously to our economic well-being, 
or contribute to economic disaster. Despite its size and its importance 
it is a delicate mechanism. 

Should the relationship between production and distribution be- 
come one of unbalance—through the public’s lack of ability or lack 
of desire to buy; through “under selling” on the part of dealers; or 
through an accelerated production that is not geared to demand— 
the automobile industry could act as a deterrent to our industrial 
growth and national prosperity. 

Distribution, production and finance must share a correlation that 
is economically sound and in the public interest. If any one of them 
is weakened, all will suffer. 

The witnesses who will follow me—all but one of whom are auto-, 
mobile dealers—will introduce testimony to show that favorable 
action on the 3 bills under discussion is in the public interest. 


BOOTLEGGING 


The nature of the products which they sell places the authorized 
new car dealers in a unique position in comparison with retailers of 
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other hard goods durables. The automobile—so essential to the living 
habits of Americans—is, after all, a machine which must be controlled 
with care and operated with caution lest it become a menace on the 
highway. To permit it to be sold with a “new car guarantee” under 
conditions that are false and misleading is as harmful to the public 
as if laws allowed proprietary drugs and medicines to be sold by other 
than registered pharmacists or druggists. 

H. R. 2688 would permit manufacturers to reinstate antibootlegging 
clauses in their sales agreements with franchised dealers. The word- 
ing and the intent of this bill, as the chairman pointed out earlier, are 
the same as the bill which was voted upon favorably by this commit- 
tee and subsequently passed by the House in the 83d session of the 
Congress. 





SALES RESPONSIBILITY 


The second bill upon which we are testifying this morning, H. R. 
6544, would permit manufacturers to reinstate in their sales agree- 
ments another provision which existed for more than 40 years by which 
definite areas of sales responsibility were assigned to franchised 
dealers. 

It seems to us that this is a fair and reasonable arrangement and one 
which neither reduces competition nor denies absolute freedom of 
choice to a purchaser. 

The members of retail automobile distribution are not asking for a 
subsidy, they are not asking for a guaranteed annual profit, they are 
asking merely for basic ground rules that will give emphasis to the 
privilege of doing business but prevent the abuse of such privilege. 

Zoning restrictions on types of buildings are commonly accepted 
aspects of business life in any community. If you or I chose to invest 
in, let us say, a retail perfumery, we would like to have assurances 
that an abbatoir will not be erected next door. 

The authorized new car and truck dealer of America has an average 
investment of $108,933 in his dealership. The effect of H. R. 6544 
would be to permit automobile manufacturers to provide reasonable 
safeguards for the man who has invested such a sizable amount of 
money in the business of distribution. As a result of the enactment 
of this bill we would expect an automobile manufacturer to assign to 
each of his dealers a specific area of sales responsibility. This would 
in no way restrict a purchaser but would encourage the dealer to devote 
his best efforts to developing a high percentage of sales in his assigned 
area and penalize him if he chose to encroach upon that of his neighbor. 
And as the technical witnesses, the dealers themselves, will bring out 
later, there is a difference in consideration of the metropolitan dealer- 
ships and the rural dealerships. 


PHANTOM FREIGHT 


The third bill which the distributive element of our industry would 
like to see enacted is H. R. 528, introduced by Mr. Hinshaw and de- 
signed to restrict freight charges in our industry to the actual cost to 
a manufacturer of freight or other transportation charges incurred in 
making delivery of motor vehicles. 

If it seems strange to you gentlemen that the practice has developed 


among manufacturers of “packing” freight charges; of requiring the 
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public to pay an inflated and unrealistic fee for freight charges that 
are not in truth incurred, I can only add that your astonishment is 
shared by the authorized new car and new truck dealers of America. 

Many reasons have been advanced in support of the doctrine that 
the new car buyer should pay freight based on the cost of shipping an 
assembled automobile from a factory in Michigan in spite of the fact 
that the car is assembled at a point much closer to the consumer and 
the cost of shipping component parts to the assembly point is far less 
than the cost of shipping a completed vehicle. 

Fach of the arguments so advanced seems, in our opinion, to voice 
a disregard for the rights of the individual who digs deep in his pocket 
to buy a new automobile. It costs a certain amount of money—an 
easily determinable amount of money—to ship parts to:an assembly 
point. It doesn’t seem to make sense when these costs are disregarded, 
as they are today. 

In conclusion, Mr. Chairman, let me repeat that the distribution 
element of our industry, as represented by the National Automobile 
Dealers Association and the witnesses whom you have permitted to 
be present today, seeks to operate in a fashion that will be always in 
the public interest. We are convinced that the 3 bills which we urge 
you to act upon favorably are not only in the interest of the public 
but that their passage will contribute to the orderly conduct of busi- 
ness generally. T hose who will appear in opposition to these bills are, 
of course, in disagreement with our position. We have come to the 
Congress as a last resort, s seeking ways and means to provide reason- 
able safeguards against practices that are inequitable and restrictive 
and which impose penalties on adherence to sound business principles. 

I thank you for the privilege of appearing before you and urge your 

early and favorable consider ation of H. R. 2688, H.R. 6544 and H. R. 
528. 

Mr. Krein. Just one question, Admiral Bell. As I understand it, 
the bootlegging bill was passed by this committee and the House in 
the last session, but it was not passed by the Senate, and therefore did 
not become law. 

Mr. Beiu. That is correct, yes. 

Mr. Krern. And the third of these bills, the Hinshaw bill, was 

yassed by this committee, but I understand did not pass the House. 
here was not enough time. 

Mr. Ber. That is correct, sir. 

Mr. Kretn. How about the Steed bill? 

Mr. Bei. No, sir. That had not been introduced by us last year. 
This is the first time that the Steed bill has been introduced. 

Mr. Krie1n. Any questions? Mr. Hinshaw? 

Mr. Hrnsuaw. Mr. Chairman, I would like to inquire whether some 
witness will present himself who has all of the data upon the matter 
of freight aren 

Mr. Brews. I don’t think we will have a witness who has all of the 
data, because it is a very complicated thing, but we have witnesses 
who have some of the data. 

Mr. Hinsuaw. I would like to ask you, in your considered opinion, 
whether you believe the best way to cure bootlegging is to enact a 
law restricting contracts, or whether it is to take the profit out of 


bootlegging ? 
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Mr. Bett. Obviously, sir, to take the profit out of bootlegging would 
kill it more quickly than anything. 

Mr. Hinsuaw. That is correct. That is correct, in ny opinion. 
And therefore I introduced H. R. 528 to take the profit out of boot- 
legging. And consequently, if the profit is taken out of it, perhaps 
the other 2 bills would be moot. 

I do not want to suggest that, Mr. Chairman, because of course we 
will hear witnesses. But on the other hand, it is important, and most 
important, I believe, that we take the profit out of bootlegging. 

Now, I would like to ask a question that hinged upon the question 
of my friend, Mr. Friedel, a little bit ago, concerning the Steed bill. 
He asked whether, under the Steed bill, if a private person went to, 
say, Baltimore, from Silver Spring, Md., I believe it was, and pur- 
chased a car, because he could get a better deal with the dealer in 
Baltimore than he could in Silver Spring, what effect that would have 
or what would happen under the Steed bill. 

Mr. Bei. It would have no effect at all, sir, on the absolute and 
complete right of any purchaser to buy an automobile wherever he 
chose and under whatever conditions he could arrange with the dealer. 

Mr. Hrinsuaw. But what happens between dealers? 

Mr. Bet. If this man lives in Silver Spring and goes to Baltimore 
to buy the car—historically this has been true—a certain portion of 
the money paid by the dealer who sold him the car in Baltimore would 
be transferred to the dealer in Silver Spring. 

Mr. Hinsuaw. Then that would be an inhibition on the dealer in 
Baltimore in making the deal, would it not? 

Mr. Bety. We hope it would. 

Mr. Hinsuaw. Therefore, he could not probably get as good a deal 
in Baltimore as he could in Silver Spring. 

Mr. Bex. I don’t know that that statement would be correct, sir. 
It is likely, but I don’t know that it would be correct. 

Mr. Krern. Would the gentleman yield? 

Mr. Hinsuaw. Yes. 

Mr. Krern. Obviously, if the dealer in Baltimore is going to sell the 
car at a lesser price than the dealer in Silver Spring, he would have 
to take into consideration, if this bill were enacted, the fact that he 
would have to give part of his profit to the other dealer. 

Mr. Hinsuaw. Exactly so. So he would not be liable to make as 
good a deal as the dealer in Silver Spring. I think it would be an 
inhibition against the dealer in Baltimore selling to the person who 
lived in Silver Spring, because he would have to share his profit and 
also give a better deal on the car. 

Mr. Bex. I am reminded, Mr. Hinshaw, by our expert witnesses, 
here, that that penalty—and it is perhaps an unfortunate word— 
applies to the service charges on the vehicle. For example, it is in- 
tended to deter this Baltimore dealer from seeking sales in Silver 
Spring, selling the car to the consumer who lives in Silver Spring, and 
then saying, “Now, you go to the dealer in Silver Spring to have the 
service warranty carried out.” 

Mr. Hinsuaw. At the present time, of course, service warranties 
are taken care of anywhere in the United States on certificate from 
the dealer the car was purchased from; is that right? 

Mr. Beuu. By and large, that is correct, sir. There are some vari- 
ances in that that will be brought out by the dealer witnesses. 
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Mr. Hinsnaw. All right. 

Mr. Frreper. Will the gentleman yield ? 

Mr. Hinsuaw. Certainly. 

Mr. Bex. Of course, I have heard it mentioned or rumored over 
and over again that the dealers are stocked with cars and they have 
to buy certain quotas, and where some dealer might be overloaded 
he might be willing to make a much better deal. I do not know 
whether that would hold back a man who wanted to buy a car. He 
would look and see where he could get the best deal, and he probably 
would get it even knowing he would have to return some money to 
the other agency. 

Mr. Beamer. Is it not conceivable, Mr. Bell, that dealers in certain 
cities probably could operate more economically, and perhaps because 
of volume business they could give a better price? Is that possible? 

Mr, Betz. Of course it is. 

Mr. Beamer. I am just wondering if the man in Baltimore could 
be deterred from selling outside his district, because he probably could, 
because of his, shall we say, cheaper operations and larger volume, 
conceivably 

Mr. Bett. I hope that you will, sir, ask that question of the dealers 
themselves when they appear. Because they have lived with this 
all of their lives, and I have not, They can give you the results of 
your own history on it. 

Mr. Beamer. I am wondering: Do you have the status of the auto- 
mobile dealers? Do they report to your their financial status? Are 
they in distress, generally speaking, throughout the country? And 
if so, is it caused by the lack of the legislation that would be proposed 
by these 3 bills? 

Mr. Beri. We think that the enactment of this legislation would 
do a tremendous amount to restore a greater degree of stability to the 
industry. We do get quarterly reports, and of course, the factories 
get constant reports. I might point out, sir, that the average dealer— 
and this will be disputed by some factories, but I have not yet been 
presented with figures that would, in our opinion, refute our figures 
accurately—made a profit of .6 of one percent on sales after taxes, a 
profit of 3.1 percent on an average capital investment of $108,933. 
During the first quarter of 1955, as would be expected, with some 
fine new models in almost every line, their profit on sales before taxes 
was 3.1 percent. And we have not yet completed our figures for the 
second quarter. But there are indications that there is going to be 
quite a marked drop in their profits for the second quarter, 

Mr. Beamer. I ask the question because I had some of my personal 
friends in the automobile industry, dealers, who indicated that they 
were making less money, and many were losing money, despite the 
fact that they were having larger sales. 

Mr. Betz. The concern is general. It is not restricted to metro- 

olitan areas or to rural areas. It is not restricted to the East or the 
West or the South or the North. The industrial concern is nation- 
wide, and it covers dealers of all makes and all volumes. 

Mr. Beamer. They are not blaming the automobile manufacturers 
so much, are they, as the lack of enabling legislation? Is that your 

int ? 

Mr. Bex. I don’t know that they are blaming any one particular 
thing, or perhaps they are blaming lots of things. But they do feel 
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that the enactment of these bills would go a long, long way toward 
removing the things that are bothering them right now and creating 
this condition. 

Mr. Hinsuaw. Admiral, in discussing my bill, which has to do with 
phantom freight, you point out that the packing of freight charges 
requires the public to pay an inflated and unrealistic fee for freight 
charges that are not in truth incurred. 

Is that charge made to the dealer first and passed on from the dealer 
to the consumer, or is it made directly to the consumer ? 

Mr. Bex. It is made first to the dealer, sir, and then to the consumer. 
The dealer pays cash on the barrel for his automobiles. 

Mr. Hrnsuaw. And he has to pay that phantom freight in conjunc- 
tion with the purchase of the automobile. And naturally he passes it 
on to the consumer. 

Mr. Bei. That is correct, sir. 

Mr. Hinsuaw. And you say that subsequent witnesses will intro- 
duce testimony concerning the probable amounts of phantom freight 
that exists in a given transaction. 

Mr. Bett. They will, sir. 

Mr. Kuiern. Mr. Moulder? 

Mr. Moutper. You made some reference to the areas that would be 
designated as restricted by each automobile dealer. Who would as- 
certain or determine the amount of penalty in the event one of the 
automobile dealers sold to someone outsideof his district, to a cus- 
tomer in some other dealer’s district ? 

Mr. Betz. That would be up to the discretion of the manufacturer, 
who woud first seek, I would hope, the advice and counsel of his 
dealers. 

Mr. Mouxper. That would depend upon the contract or franchise 
you had with the manufacturer. 

Mr. Beuu. That is right. 

Mr. Movutper. And would that restrict him, that is, the dealers in 
neighboring areas, from having an arrangement or contract as among 
themselves, if they so desired? I mean, a prearrangement whereby 
they could, prior to the sale, have an agreement among themselves as 
to the penalty or as to whoch would be paid in the event they sold to a 
customed in the other dealer’s district 

Mr. Bex. No, sir. First of all, of course, they would have no agree- 
ment as to prices. But the agreement or the stipulation in the selling 
agreement with regard to the penalty would, we would assume, be 
effective nationwide among the dealers of that line. 

Mr. Mounper. But I mean there would be nothing in this bill that 
would prohibit them from having such an arrangement as between 
themselves if they so desired. 

Mr. Bet. No, sir; that is correct. 

Mr. Moutper. And if the manufacturer so agreed to it. 

Mr. Betx. That is correct. 

Mr. Kxern. Thank you very much, Admiral. 

Mr. Betxi. Thank you, Mr. Chairman. 

Mr. Kuern. I might say to the members of the subcommittee as well 
as to those who want to testify that it is our desire, in view of the fact 
that the session is rapidly drawing to a close, to try and get these 
bills through as expeditiously as possible. I thought we could hold two 
days of hearings. There is an executive session of the committee 


AUTOMOBILE MARKETING LEGISLATION 








AUTOMOBILE MARKETING LEGISLATION 21 


tomorrow which might prevent us from continuing this hearing to- 
morrow. I intend to ask unanimous consent of the House to meet this 
afternoon while the House is in session, so that we can get through 
with this hearing today, if possible. 

On H. R. 2688, the Williams bill, the first witness will be Mr. Walter 
B. Cooper, chairman, national affairs committee, from the Poudre 
Chevrolet Co. of Fort Collins, Colo. 


STATEMENT OF WALTER B. COOPER, POUDRE CHEVROLET CO., 
FORT COLLINS, COLO., CHAIRMAN, NATIONAL AFFAIRS COM- 
MITTEE, NATIONAL AUTOMOBILE DEALERS ASSOCIATION 


Mr. Coorer. Mr. Chairman, and members of the committee, my 
name is Walter B. Cooper. I am an automobile dealer in Fort Collins, 
Jolo. I appear before this committee to speak in support of H. R. 
2688 both in my capacity as a franchised new car dealer as well as 
chairman of the national affairs committee of the National Automobile 
Dealers Association. 

At the outset I would like to say that we are aware of the heavy 
demands on the time of the members of this committee and that you 
are anxious to complete your business in Washington so that you can 
go home for a well-earned rest. In keeping with your desires in this 
regard and the expressed wishes of your chairman, we shall make 
our testimony today brief and we hope to the point. 

This is relatively easy for us to do because, you will recall, this 
committee—you gentlemen—in considering an identical bill (the 
Crumpacker bill, H. R. 9769) near the close of the 83d Congress, 
heard extensive testimony and received considerable documentary 
evidence on the subject of new car “bootlegging.” Officials and mem- 
bers of our national association appeared at these hearings and 
attempted to answer the many questions you gentlemen had in your 
minds with respect to our position on this subject. 

At the close of these hearings this committee took favorable action 
on the “antibootlegging” bill, and with your support the bill passed 
the House. Unfortunately, the 88d Congress adjourned before the 
bill was passed by the Senate. That is the reason we find it necessary 
to again appear before you with this problem and this request for 
legislative relief. 

We could file with the committee extensive briefs or voluminous 
evidence on the subject of new car “bootlegging.” Instead, however, 
today we would refer you to the official report of last year’s hearings 
(hearings before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 83d Cong., 2d sess., on H. R. 9769, July 
21 and 22, 1954) and respectfully request that the complete testimony 
and documentary material submitted by us at that time be made a 
part of this record. There has been little change in the “bootlegging” 
situation since we last appeared before this committee. Certainly, 
“bootlegging” has not stopped, nor has it diminished in any appreciable 
degree. In fact, as other witnesses will attest here today, conditions 
are more severe in many areas than they were last year when we 
outlined the situation to you. 

While we are requesting that our presentation of last year be con- 
sidered in support of this bill, I would like to review very briefly some 
of the reasons the franchised dealers feel that this legislation is in the 
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public interest and essential to the economic stability of the nation’s 
authorized dealers. Other witnesses here today will comment further 
on the harmful effects of “bootlegging” in their areas. 

The purpose of H. R. 2688, like H. R. 9769 considered last year, 
is to make it possible for any automobile manufacturer to enter into 
an agreement with the dealers franchised by him, whereby the dealers 
will agree not to sell any current model motor vehicle to any un- 
authorized person for resale. 

Such agreements, in all probability, would be incorporated in the 
franchise itself. 

For more than 40 years there existed in the sales agreement between 
automobile manufacturers and their dealers so-called “antibootlegging 
clauses.”” These had the effect of establishing the dealer as a bona fide 
retailer and provided for a financial penalty to be imposed if a dealer 
sold a new vehicle in the knowledge that it would be resold as a new 
car. 

The provisions did not restrict a franchised dealer from selling to 
a fellow dealer in the same make of car but made it financially un- 
desirable for him to engage in the business of selling to unfranchised 
dealers who would in turn make the sale to the ultimate consumer. 

The reasons for such provisions in the sales agreement were both 
simple and sensible. An authorized dealer, by the terms of his agree- 
ment with a manufacturer, accepts the obligation of conditioning 
new units received from the factory and of maintaining facilities to 
insure that customers will receive the benefit of proper service and 
repair by skilled mechanics. 

A franchised dealer, and he alone, is qualified to perform these 
functions. 

The proper conditioning of new vehicles received from the factory 
has an importance that should be emphasized. Long accepted by the 
public as a normal part of a dealer’s operations the conditioning and 
testing of a new car is so vitally necessary that to deny it to the con- 
sumer would expose the public to highway hazards that are un- 
thinkable. 

The franchised dealer of the country in fact acts in a dual capacity 
as far as his services to the public and the manufacturer are con- 
cerned. He serves as a retailer (with service facilities) and provides 
the final steps in the manufacturing and assembly process. With 
the dealer the manufacturing function ends and the retail distribution 
function begins. 

The more complex the automobile becomes and the greater the vol- 
ume of production, the more make-ready service the dealer is called 
upon to provide, 

The factory is building and we are selling what people want— 
power brakes, power steering, power windows, power seats, high com- 
pression V8 engines, automatic drives, autronic eyes, air conditioning, 
et cetera. 

All of these developments mean comfort and efficiency for the 
owner, but, at the same time, closer and more careful preparation 
for delivery must be made, In addition, of course, after-delivery 
service and regular repair service required by our manufacturers 
and demanded by the owners of the new cars we sell must be provided. 
This means that we must maintain elaborate selling and service 
establishments. 
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We have large financial investments in our establishments. Serv- 
ice facilities and parts inventories represent large sums of money 
invested for the protection and benefit of the owners of the cars we 
handle. artes ‘ 

This is all a necessary part of our responsibilities as franchised 
dealers. But if we are to maintain these sales and service facilities 
we must have a return on our investments and sales that will assure 
our economic health and at the same time permit us to be competitive. 

I cannot emphasize too greatly the value of a franchised dealer’s 
service operations. Much has been said and written about the essen- 
tiality of the automobile to American family life and the nation’s 
economy. ‘This thesis we endorse wholeheartedly. Too little has 
been said, in my judgment however, about the indispensability of 
adequate supplies of replacement parts and availability of service 
facilities necessary to keep mobile a nation on wheels. 

Our experiences during World War II convinced all of us that 
service and maintenance is as vital as the motor vehicle itself. The 
franchised dealers of the nation responded to their country’s call and 
kept civilian as well as military vehicles in serviceable condition 
throughout the war. 

The development of more potent instruments of war, such as the A 
bomb and the hydrogen bomb is a constant reminder to all citizens 
that the family car should be kept in a state of good repair. These 
cars must be available in good working order for evacuating our 
citizens in the event of enemy attack. The franchised dealers, and 
those dealers only, have available adequate stocks of replacement 
parts and the service facilities required to provide the continuing 
service. 

In this connection, gentlemen, I commend to your attention the 
film entitled “Escape Route” produced by NADA in cooperation 
with the Federal Civil Defense Administration. This film drama- 
tizes the importance of well-equipped dealer service facilities in 
keeping family cars in top condition and available for any emer- 
gency. 

While we are dealing with this subject of service, I would like to 
repeat something that we in NADA feel quite strongly. We— the 
franchised dealers—serve as the manufacturers face-to-face contact 
with the car-buying public—the eyes and ears through which public 
attitudes, desires, ae reactions are passed on to those who make the 
cars we sell, 

Transshipment of new cars from one dealer’s area of influence to 
another’s for retail sale certainly tends to detract from the accuracy 
of sales potential reporting to the manufacturer by the dealer. Boot- 
legging can only lead to a distorted picture and interferes with 
realistic planning for production and distribution. 

Last year other arguments in support to “anti-bootlegging” legis- 
lation were presented to you. I shall not take the time to repeat 
those arguments today. However, if you have questions—we shall 
be happy to try and provide the answers. If you desire additional 
documentary support for our position that “bootlegging” is con- 
tinuing, we have some material with us—other is available if you 
request it. 

_ Years of trial and error with other systems have clearly estab- 
lished that a strong franchised dealer system is the most satisfactory 
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method for merchandising and servicing automobiles. History also 
has established that only a healthy dealer organization can render 
the aggressive selling and efficient service necessary to keep our in- 
dustry strong. Hence, a threat to the economic strength and stabilit 
of the individual franchised dealer is a threat to the industry itself. 
Bootlegging constitutes such a threat. 

You gentlemen took action to remove that threat when you passed 
Congressman Crumpacker’s bill last year. I urge you to take favor- 
able action on H. R. 2668. 

Thank you very much, Mr. Chairman. 

Mr. Kier. Just one question, Mr. Cooper. Is it your position, 
that where a franchised dealer sells new cars to a used car dealer 
while it might result in a cheaper price to the public, it would not 
raean that the public would be getting the same type of service and 
the same type of repair and parts that he would if he got it from 
a franchised dealer. Is that your point? 

Mr. Coorrer. That is correct, Mr. Chairman. 

Mr. Kuetn. There is no doubt that the public would get it at a 
cheaper price. 

Mr. Coorrer. Our surveys have indicated that in many cases the 
public pays more when they buy from the unauthorized dealer. 

Mr. Kirern, Can anybody here tell me why a person should buy a 
car, a Cadillac or one of these well-known cars, from a used-car 
dealer, when he could buy it from the Cadillac company without 
having to pay a higher price? 

Mr. Cooper. The advertising methods of many dealers, to some ex- 
tent franchised dealers, but generally what we term bootleggers— 
and I don’t like the name—instill in the public’s mind the thought 
that they are going to buy the car at considerably less. Then, na- 
turally, they don’t have to sell for less after the public comes feeling 
that way. In Colorado—and this is local—we have done a certain 
amount of shopping. We have one what we call large bootlegger that 
handles hundreds of near-new cars each month, and in every in- 
stance where we have had shoppers shop that dealer and then com- 
petitive authorized dealers handling the same make, they saved no 
money buying from the bootlegger. 

Mr. Kurern. The bootlegger, as you call him, would be the used- 
car dealer. Is that correct ? 

Mr. Cooper. That is correct. It might be a franchised dealer. 
There are a few franchised dealers that hold a franchise for one 
make of automobile and then bring in all the others. The bootlegger 
is the man who sells an automobile purporting it to be new, when he 
is not authorized by the factory that built that automobile to repre- 
sent it. 

Mr. Kirtn. That is the point as to the use of the term “boot- 
legger.” At the present time it is a legal operation for a used car 
dealer to sell new cars at any price? 

Mr. Cooper. At any price he chooses, yes. 

Mr. Krern. I was just wondering whether anyone could explain 
the use of this term “bootlegging of automobiles,” which sounds like 
they were “hot” cars, or stolen cars? How did it come about. 

Mr. Movutper? 

Mr. Moutper. In connection with the point you raised, is it not 
true that generally speaking the unauthorized car dealers are persons 
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operating from vacant lots and vacant properties and have no in- 
vestment in what you might call permanent property or buildings 
and equipment in the community and therefore have less sense of 
responsibility to the community than the man who has an established 
business investment which has been existing for a long period of time 
and expects to improve and operate in the future? 

Mr. Coorer. That is true almost a hundred percent. 

Mr. Moutper. That is all, Mr. Chairman. 

Mr. Kuern. Mr. Friedel. 

Mr. Frrepex. I would like to ask this question. When you speak 
of these bootleg automobiles: How do they get the cars? Do they 
not have to buy them from authorized dealers ? 

Mr. Cooper. That is the source. 

Mr. Frrepet. And are not the authorized dealers the ones that 
are violating their agreement ? 

Mr. Coorer. That is right. But it constitutes an extremely small 
percentage of authorized dealers that happen to be situated close 
to factories, usually, so that the freight element enters in, and they 
can make $50—we will use that term—and get rid of the car, and 
have no service follow-up, or anything. They are the cause of it. 
There is no question about that. 

Mr. Frrevext. The dealers, themselves, are the cause. 

Mr. Coorrr. The dealers, themselves, are the cause of it. 

There was one bad Congressman once that I heard about. You can- 
not condemn them all because of that. 

Mr. Friepev. I was just wondering whether it was the distributor 
or the authorized agent. 

Mr. Coorrr. We have no information that would lead us to be- 
lieve that the factory ever sells the car other than to their author- 
ized dealer. 

Mr. Friepen. That is what I wanted to get clear in my mind. 

Mr. Kuern. Is that all, Mr. Friedel ? 

Mr. Frrepvet. Yes, sir. 

Mr. Kuern. Mr. Bennett ? 

Mr. Be NNETT. Do you have these problems in your own area, Mr. 
Cooper ? 

Mr. Coorrer. I have a sales manager that worked for me 4 years 
and now operates a used car lot and has as many Chevrolets on his 
lot as are in my place of business. I have two salesmen that left 
me that now have Chevrolets on their lot. 

Mr. Bennervr. Sothe answer is “Yes.” 

Mr. Cooper. The answer is very definitely yes. 

Mr. Bennett. Where do they get their cars? 

Mr. Coorer. One of these gentlemen buys all his cars from the 
Circle City Leasing Company of Indianapolis, Ind. It is 800 miles, 
I suppose, from Indiana to Colorado. 

Mr. Kuern. Is that an authorized dealer ? 

Mr. Coorrr. No, that Circle City Leasing Company—our president 
may know this—probably is owned by an “authorized dealer, and he 
transfers from his stock to the leasing company and then resells. That 
is a rather common practice among the dealers that do make a prac- 
tice of supplying our so-called bootleggers with their near-new cars. 
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Mr. Moutner. Is it true that the manufacturers have been promot- 
ing and arranging plans for this so-called leasing industry? You 
are referring to leasing plan where they sell cars on a rental basis. 

Mr. Coorrr. That started as a perfectly legitimate business, and 
pretty generally it is conducted as a legitimate business, but it does 
represent a vehicle that makes possible the dissemination of these cars 
into the bootleg field. 

Mr. Bennett. Are there any dealers in your own town, any of your 
competitors, who unload their cars? 

Mr. Coorer. To my knowledge there are none. Now, we have 
found evidence of some of that. But usually, in the large cities, 
where there is some of that, we will have an occasional dealer without. 
a substantial investment that is inclined to take a small profit and 
transfer his car to someone else and let them make a profit on it too. 

Mr. Bennetr. How many authorized dealers, do you suppose, 
around the country, engage in this practice? 

Mr. Coorrr. Supplying the product, you mean? I would imagine 
that it would be less than 1 percent of the authorized dealers. 

Mr. Bennerr. Why is it such a problem, then? Percentagewise, 
I assume it is a small amount involved. 

Mr. Coorrr. I assumed you were asking me about the dealers that 
start this, that make the product available. 

Mr. Bennerr. What I wanted to find out was how generally do 
authorized dealers engage in this practice of unloading their cars. 

Mr. Coorer. A very small percentage. But it spreads out all over 
the country. When you get to Colorado and drive out Broadway in 
Denver, every used car lot has a 1955 in his front row. 

Mr. Bennett. Do you have any idea what percentage of near-new 
cars are being sold to the total percentage of cars sold? What is the 
percentage of bootlegged cars to the number of cars sold throughout 
the country, say, during this past year ? 

Mr. Cooper. I can’t give you that. This statement I received 
July 2 from the Colorado Automobile Dealers Association says: 


As per attached report, 396 cars were bootlegged in Colorado during May 1955. 


Mr. Bennett. How many? 

Mr. Coorrr. Three hundred and ninety-six. That is 7.6 percent of 
the total new car sales in Colorado in May. 

During the month of June, 367 new cars were bootlegged. And 
they did not have total new car sales, so the percentage is not given, 
but it is approximately the same. Now, that is just the 2 months, 
which is all they happened to send me. We could have the infor- 
mation, of course, for the year. 

Mr. Bennett. Is there any way of finding out how extensive this 
problem is in relation to the total volume of cars sold ? 

Mr. Coorrr. Your title records would give it, I am sure, in each 
State. Some States have much better title laws, as you know, than 
others, and in some States duplication is possible. But generally, 
the title as issued in each State will tell the source of the automobile 
and where it came from. 

Mr. Bennett. You made the statement, I believe, that the situation 
has not improved during the past year. I had been led to believe 
that the contrary was true. I do not have any authentic source of 
information. But I had been told that the bootlegging problem had 
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diminished considerably since our committee last considered this 
problem. You say that is not a fact? 

Mr. Cooper. That is definitely not a fact, as far as I am concerned, 
because it is much worse in my State. 

Mr. Bennerr. Now, what about the problem country-wide? Do 
your people have the information on it? 

Mr. Coorer. | am going to add that in California it possibly is 50 
or 60 percent, and we w ill have, I think, a witness from California to 
speak to that, of what it was a year ago. It has been improved some 
there. But in Colorado, as I mentioned, it is worse. In Utah, it is 
worse. And we will have some witnesses from Miami that will fol- 
Jow me and will tell you about the situation around there. 

Pretty generally, we are convinced that there is no material change 
in the bootleg picture nationally. 

Mr. Bennerr. You based that on what you hear from other dealers, 
or on any figures ¢ 

Mr. Cooper. We base that on what we hear from dealers around 
the country. I have been privileged to appear in 15 or 18 State con- 
ventions in discussing the matter with dealers at those conventions. 
We get newspaper ads from the large population centers. That is 
a good picture of what is going on as “far as bootlegging is concerned. 

Mr. Bennerr. Well, asa practic al matter, is there any way that this 
practice can be stopped‘ 1 mean, if I am an automobile dealer, and 
you are a used car dealer, and you come in and want to buy a car from 
me, is there anything that stops me from selling it to you for a little 
less than the retail cost ¢ 

Mr. Coorrr. There is nothing that stops you from selling at less 
or giving it tome. But you mislead me when you indicate that you 
are giving me actual value. 

Mr. Bennerr. I am talking now as between the automobile dealer 
and the bootlegger, so called, the used car dealer. 

Mr. Coorer. Oh, where the used car dealer goes to buy his car? 
It is purely a matter of profit, again. There are those dealers that 
are more concerned about making a little profit in selling you that 
car, you as a used car dealer. 

Mr. Bennerr. Right there, how could Congress stop that practice ? 

Mr,’ Coorrr. The “factory, if they were permitted, could have in 
their franchise a clause which would cause you, as a new car dealer, 
to either pay all of your commission to the offended dealer or cancel 
your contract if you did it. They used to have such a clause. Mr. 
MeGrath, I believe it was, the Attorney General at that time, indi- 
cated to them that he was positive it was illegal and they took it out. 
upon the advice of the Attorney General of the United States, and they 
are afraid to put it back. And I believe no later than the last 6) or 
90 days Judge Barnes has testified to the same effect. 

Mr. Bennerr. I have not read H. R. 2688. Does this bill require 
the automobile manufacturer to enter into any agreement / 

Mr. Coorrr. No, sir. It merely makes it legal if he « ‘hooses to do so. 

Mr. Bennerr. Well, if that is the case, if an automobile manu- 
facturer is disposed to "do so, he can enter right now into the k nd of 
agreement this legislation would authorize; is that correct ¢ 

“Mr. Coorer. Not legally. 

Mr. Bennerr. Why not? 

77353—56——3 
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Mr. Coorrer. It is in violation of the Sherman Act. That is, that 
is the advice, from the statement of Judge Barnes and others. 

Going back to a question you asked a little while ago, I am handed 
a note here that Business Week made the estimate that 20 percent of 
all new cars sold in 1954 were sold through unauthorized channels. 

Mr. Bennerr. What percent 4 

Mr. Coorer. 20 percent. That is a Business Week estimate, and not 
an NADA figure. 

Mr. Benner. There is no way of knowing how many authorized 
dealers sell these cars / 

Mr. Coorrer. You mean to the ultimate consumer, where I as a Chev- 
rolet dealer might sell a Hudson, or something ¢ 

Mr. Bennetr. No, I mean where you, say, as a Chevrolet dealer, 
would sell to a bootlegger. I come, for example, from a mostly 
rural area in Mic chigan. I do not know for certain, but if the practice 
exists it has not been called to my attention. Do small dealers in 
small towns and cities around the country unload their automobiles 
to bootleggers as a rule? Or is this practice confined to'a few large 
dealers in the city areas ¢ 

Mr. Cooper. Well, I would say this. It isan impression gained from 
our dealing with dealers. Pretty generally it is large de: ers involved, 
and not the small dealers. It is too expensive to go around to small 
dealers and buy them maybe one or two at a time. He likes to have 
a contact point where he can get a carload, or maybe two or three 
carloads. 

Mr. Kiety. Would you say the manufacturers have a pretty good 
idea as to where these bootleggers, as you term them, get their cars? 

Mr. Cooper. It is very easy to find them. 

Mr. Kein. They do not even try to hide it ? 

Mr. Coorrr. It is public property the minute the customer gets his 
license. 

Mr. Bennerr. But you say there is no other way to correct this 
problem / 

Mr. Coorrer. We have been unable to find any other way, sir. 

Mr. Bennerr. Can the manufacturer cancel out the dealer ? 

Mr. Coorer. He can do nothing about it. At least, my factory 
tells me that; the general manager made that statement to dealers, in 
urging us to get behind our national association in an effort to ¢ hange 
the law so that they might be permitted to do something about it. 

We are encouraged to believe that the factories would be willing and 
probably anxious to take advantage of this legislation if it were passed. 

Mr. Bennett. Do you think this legislation is in the interests of 
the consumers, too ? 

Mr. Coorrr. Definitely in the interest of the consumers. 

Mr. Bennerr. Why do you say that ? 

Mr. Coorer. In my operation in Colorado, it costs me an aver age 
of $90. In other w ords, I have a service liability in my operation of 
$90 per car. My service eee falls short of paying its way to 
the extent of $90 for each new car that I sell. Then, when the so- 

called bootlegger sells the mivmneiiiie: I do not have the new car profit 
to absorb that $90. 

Now, the situation could go to the extreme where he sold most of 
the cars, and my loss then in my service department would mount to 
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the point where I would be compelled to close the service department. 
Then the customer would have an automobile that without a 15-cent 
part would be worthless to him. He would have to hire a horse to pull 
it off the street. So he must depend upon me, as an authorized dealer. 
He does not get any value at all when he buys that car from the boot- 
legger. He merely gets an opportunity to go somewhere else and have 
the value put into it, if you can realize the importance of the service 
connection. 

Mr. Bennerr. When a buyer gets a new car, does he not get a certifi- 
cate that entitles him to service ¢ 

Mr. Coorrr. Yes, sir. 

Mr. Bennerr. Now, when the car is bootlegged, does the buyer get 
that certificate ¢ 

Mr. Cooper. He may, or may not. We find some buyers that get it. 
But it is unimportant. You cannot fix the car with that. You have 
got to have parts available. 

Mr. Bennerr. In other words, it is uneconomic for a dealer to rely 
on the profit he might make in repairing a car? 

Mr. Coorrer. Well, that is right. Your entire service operation is 
generally at a loss. Our figures in the National Automobile Dealers 
Association will probably show somewhere around 60 percent of the 
expense of maintaining the service department is recovered through 
the sale of service. It does not matter whether the factory is paying it 
in the form of warranty or whether the customer is paying it. But you 
have that investment in your business. 

In my case, if you will permit this personal reference—I happen to 
have the figures here—our total expense in our service department last 
year was $96,250. This is in a small town of about 20,000 people. We 
recovered $66,477 from the sale of parts and labor. So we were short. 
We had a service liability of $29,774. Chevrolet’s national share of 
the business—not the cars I sold; it happened to be awfully close; but 
their national share—would have been 276 units, which represented a 
service hability of almost exactly 490 a car in Fort Collins, Colo. 

Now, I can only stand that $90 service liability so long as T sell new 
automobiles to absorb it. 

Mr. Bennett. You mean the repair operations, or the service opera- 
tions, of your business are not economic ? 

Mr. Cooper. They are not profitable in themselves. 

Mr. Bennerr. They are not profitable unless they are associated 
with sales ? 

Mr. Cooper. That is right. 

Mr. Bennerr. No matter how the ear is sold, the man has to come to 
you to get a part, does he not 

Mr. Coorer. That is right. 

Mr. Bennerr. And do you make any less money on your parts that 
way? 

Mr. Coorrr. T have a $90 liability to begin with. The minute he 
gets the automobile into my territory where I have to take care of it, 
T have made an investment to keep that car running, and I have made 
no profit on its sales. 

Mr. Bennerr. Of course, you service cars that you do not sell. 

Mr. Cooper. That is right. 

Mr. Bennerr. You lose money on that, too? 
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Mr. Cooper. Your total service operation is a loss. Your expenses 
are never covered by the income. I do not know whether you sold the 
‘ar or did not. It has to be made up in new car gross profit, the loss 
you take in the service department. We have in our little community, 
$43,000 in parts. 

Mr. Bennett. In other words, every time you lose a sale, it has a 
direct effect. 

Mr. Coorrr. We lose an opportunity to help maintain a service de- 
partment so that we can keep everybody’s car going. If we lose 
enough and do not keep the cars running, that is where the public 
interest is involved. 

Mr. Moutper. The conclusion of your statement in regard to the 
service is that it amounts to a public service, inasmuch as the main part 
of our transportation operation is by privately owned automobiles. 
And it is your contention that by maintaining such a service among 
your organized dealers, they are rendering a service just as essential 
as any other public service institution so far as the public is concerned. 

Mr. Cocper. That is right; to the extent that it is subsidized, at 
least, by sales. 

Mr. Moutper. Yes. And therefore it is very essential. 

Mr. Coorrer. Absolutely essential. Without the authorized dealer 
handling the investment in service, the bootlegger would not have any- 
hody to sell his cars to, because they would be of no value to anyone. 
So it is definitely, we think, in the public interest. 

Mr. Kurrn. I was about to recognize Mr. Beamer. 

Mr. Beamer. I yield to Mr. Granahan. 

Mr. Granawan. If the franchised dealer is responsible for the 
bootlegging evil, and no doubt he is, what has the association done 
to try to prevent that ? 

Mr. Coorer. Nothing, other than discouragement. There is nothing 
we can do. We cannot tell a man how to run his business any more 
than the factory can. 

Mr. Granawan. Do you bring it to the attention of the manu- 
facturer ? 

Mr. Coorrer. Oh, yes. We did that. The manufacturer, you will 
recall, went to the Department of Justice last year. At least General 
Motors did this, and then NADA did it. And they asked the Depart- 
ment of Justice if they would consent, at least, to permit the manu- 
facturer to put this clause in and not prosecute criminally in case of 
prosecution. They would take a chance on civil prosecution. And 
the Department of Justice refused that permission to General Motors 
and then later refused it to the National Automobile Dealers Asso- 
ciation. 

Now, we have committees in every State, I think, in our State Asso- 
ciations, trying to discourage the few franchized dealers that bring 
about the bootlegging situation. But we are unable to control them, 
because there is a profit in it for them. 

Mr. Frrepet. Would you yield on that point? 

I noticed in Mr. Yarnall’s statement, the purpose of the NADA. 
You say you have 30,000 new car and truck dealers in the United 
States. And you say it is set forth in the certificate of incorporation 
of NADA that the purposes of the association, among others, are to 
promote a high plane of business ethics for those engaged in the retail 
motor vehicle business, and he goes on to elaborate. 
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Mr. Cooper. That is right. 

Mr. Grananan. What does the association do to the members that 
are not dealing ethically in trade? 

Mr. Coorrr. There is nothing we can do other than education. 

Mr. GranaHAN. Do you bar them from being a member, or anything 
of that sort? 

Mr. Cooper. We cannot bar them from being a member if they have a 
franchise. We have this code of ethics which we urge every dealer to 
sign, frame, and hang in his establishment. But the feeling is that 
if the public knew what to expect they would help us. We have the 
declaration of policies of the National Automobile Dealers Association. 
We have a constant barrage, including a magazine that goes out once 
a month, attempting to educate dealers i in the value of bringing more 
ethics into the business, the importance of our great industry, that 
it is too important, and vital in case of national emergency, for us to 
continue unethical practices. But we are helpless, apparently. We 

‘annot stop it. 

Mr. Moutper. There is nothing to prevent a dealer from selling 
to another authorized dealer who in turn is in this business. 

Mr. Coorrr. No. That is right. We do lots of that. 

Mr. Moutper. Dealers go to other dealers all over the State and 
buy surplus cars, and they in turn drive them to Colorado and sell 
them to unauthorized dealers for another small profit? 

Mr. Cooper. It could happen. 

Mr. Kier. Did you say General Motors had asked the Depart- 
ment of Justice, and they refused the permission ? 

Mr. Coorrr. Last year they did that, and NADA made the same 
request. 

Mr. Beamer. I yielded, Mr. Chairman, because some of the ques- 
tions I wanted to ask were already being asked by some of the other 
members. 

I want to return to one particular point. Are dealers generally 
required, in their franchise, to take a certain number of cars per 
year or per month, or per quarter? 

Mr. Cooper. No, sir. 

Mr. Beamer. Not at all? 

Mr. Cooper. Not at all. 

Mr. Beamer. As I remember the testimony that was given, if there 
was not a provision for franchise, there was pressure put on, at least, 
by some automobile manufacturers. 

Mr. Coorrer. There is sales pressure. We would not respect them 
if they did not use it, I don’t believe. We hope our retail salesman 
puts pressure on you to buy an extra car for your family. 

Mr. Beamer. You mean good pressure. 

Mr. Coorrr. That is right. Legitimate sales pressure. That is 
the only thing I am conscious of going on in the industry today, 
legitimate sales pressure. 

Mr. Beamer. What I am wondering is whether some of the legiti- 
mate franchised dealers sometimes find themselves overstocked with 
cars and they succumb to the temptation rather than hold them over 
and pay the interest on the indebtedness they have at the bank. 

Mr. Coorrr. That happens. 

Mr. Beamer. Does that contribute very much to this situation ? 
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Mr. Cooper. The thing that brings this about is profit; both on the 
part of the franchise dealer and the dealer who resells it to the 
public. 

Mr. Beamer. It occured to me there was considerable complaint 

raised by the automobile dealers themselves, because so many of their 
oWN associ _— were snitching a little bit here and there, selling 1 or 
2 or 5 cars, because they felt they were overstocked, and they, were 
happy to chen: 

Mr. Coorrr. I would imagine you would get a completely different 
reaction in many different parts of the country on that. If the dealer 
happened to be close to that situation, he would be conscious of it, 
where a dealer situated as I am might not feel it was so prevalent. But 
I don’t think we have any figures to substantiate anything at all, 
do we, other than impressions on that point? 

Mr. Beamer. My question stems from the question of Mr. Bennett 
of Michigan. Because, when you state it was only one percent of 
the dealers who were seemingly transgressing—— 

Mr. Cooper. Of course, you understand, 1 am guessing to some 
extent on that one percent. 

Mr. Beamer. Lunderstand. But even if it were 5 percent. 

Mr. Cooper. You have to realize the importance of buying these 
cars in bunches. Your small dealer doesn’t get overstoc ‘ked “to any 
extent. Particularly the bootleggers had the cars on their lots the 
day we showed them to the public, the new models. No small dealer 
dealer had any cars to sell. It had to be a profit arrangement, where 
somebody was anxious to take a certain amount of profit to sell those 
automobiles. And it had to be in volume. 

Mr. Beamer. That isall, Mr. Chairman. 

Mr. Kiern. Mr. Hinshaw ? 

Mr. Hinsuaw. You point out in your statement on page 3 that the 
provision does not restrict a franc hised dealer from sen to a fellow 
dealer in the same make of car, but made it financially undesirable for 
him to engage in the business of selling to an unfranchised dealer who 
would in turn make the sale to the ultimate consumer. Now, I take 
it you mean by that that the franchised dealer in, say, Ann Arbor, 
Mich., can purchase automobiles from Flint, which is right next door, 
and sell at the present time to a franchised dealer in, say, Minnesota, 
and sell them at the price which he pays, and permit the franchised 
dealer from Minnesota to transport the cars from his place to Minne- 
sota. Is that right? 

Mr. Coorrr. That is right. We change to get colors, to get models, 
to get lots of things. I imagine if we get 30 cars during the month, 
we may pick up 5 or 6 of them from some other dealer “just because 
he has the right color. We may have an exchange, get a green one 
and give a pink one, and so on. 

Mr. Hrnsuaw. But it is explained here that places at a distance 
from the manufacturer, particularly in the vicinity of an assembly 
plant, will pay the freight from the point of manufacture, the original 
point of manufacture, “to the point of destination. Is that correct ¢ 

Mr. Coorrr. That is correct. 

Mr. Hinspaw. And the dealer pays that ? 

Mr. Cooper. That is right. 

Mr. Hinsuaw. But it costs him less than that to transport the car? 
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Mr. Cooper. You are now thinking in terms of a dealer going 
maybe a few hundred miles and buying a car from another dealer 
and driving it back himself. 

Mr. Hinsnaw. Well, or having it hauled by auto van, a load of 
cars, 4 or 5 cars. 

Mr. Coorrer. Of course, the intent of the provision is not for that 
sort of operation. 

Mr. Hinsnaw. We are talking about bootlegging automobiles, and 
it makes no difference what the intent of the provision is. We are 
7. about antibootlegging. 

Mr. Coorer. That is right. 

Mr. Hinsnaw. And bootlegging would not be profitable to the 
dealer unless he made something out of it, would it? 

Mr. Cooper. That is right. 

Mr. Hrnsuaw. And the place he makes it is on phantom freight, 
is it not? 

Mr. Cooper. No; that is an item, and a very considerable item, 
but that is not the entire item. 

Mr. HinsHaw. I will say it is a considerable item. What is the 
other item ? 

Mr. Coorer. The lack of service facilities, the lack of an investment. 

Mr. Hinsuaw. No, he has already an investment. He is a fran- 
chised dealer purchasing a car from another franchised dealer. 

Mr. Coorrer. You are talking about the selling franchised dealer, 
and not the bootlegger ? 

Mr. Hinsuaw. That is right. It is perfectly possible under this act 
at the present time fora franchised dealer to sell to another franchised 
dealer, is it not? 

Mr. Coorrr. Yes. 

Mr. Hinsuaw. At a distance. 

Mr. Cooper. That is right. 

Mr. HinsHaw. And to transport by auto van instead of by freight 
under ICC tariff, by contract auto van, and thereby make a very con- 
siderable profit in the transaction; is that not true? 

Mr. Coorrr. I think technically that would be true. I don’t think 
he would get along with his factory very long. 

Mr. Kuie1n. That would be true even if this bill were passed ? 

Mr. HinsHaw. Yes, even if this H. R. 2688 were passed. . 

I am talking about it, because this is all one ball of wax, so to speak, 
and it is one problem, and there are 3 methods of attack offered, here, 
and perhaps 1, 2, or all 3 methods, will be required. Now, we have 
got to get at the facts in the case. 

But let me ask you one thing. And this is a very important question, 
too. Maybe you might want to ask counsel befor ge you give the an- 
swer. This freight that is paid by a dealer in C olorado and charged 
to him by such as the Chevrolet Co. or the Pontiac Co. or the Chrysler 
Co., or something—does that carry the transportation tax with the 


freight ? 
Mr. Coorer. I can’t tell you, myself. I guess it is an excise tax on 
freight. 


Mr. HinsHaw. There is a 10-percent excise tax on freight. Now, 
dloes the dealer pay that ? 
Mr. Coorrr. The dealer pays it if anybody pays it. 
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Mr. Kirxks (Rowland F. Kirks, legislative counsel, National Auto- 
mobile Dealers Association). It is in the total figure, sir, and that is 
passed on. 

Mr. Kuiern. Will you identify yourself for the record ? 

Mr. Krirxs. I am Rowland F. Kirks, legislative counsel, National 
Automobile Dealers Association. 

Mr. Hrnsviaw. In other words, when the automobile manufacturer 
or distributor bills to you, as the dealer, for freight, is the tax paid on 
that freight, or is it billed as a lump sum ? 

Mr. Kirxs. It is invariably billed as a lump sum, sir. They don’t 
itemize it. They don’t break it down and show so much for actual 
freight, so much for handling, and so much for tax. It comes as one 
lump figure. And that is the difficulty that we are faced with, sir, in 
addressing ourselves to your bill, in having concrete figures so that 
we can see that precisely so much is a phantom freight charge in the 
charge that is imposed by the manufacturer. 

Mr. HinsHaw. Now, I wish you would repeat that, because it is 
quite important to me. Freight, tax, handling charge, and what else 
is billed, all in one lump sum ? 

Mr. Krrx«s. Did you mention tax, sir? 

Mr. Hinsuaw. Well, not excise tax on the automobile, but excise tax 
on the freight. 

Mr. Krrxs. On the freight. That is normally grouped in one sum, 
sir. And the dealer has no way of knowing accurately loom it is broken 


down. The manufacturer does not disclose that it is X dollars for 
actual freight, Y dollars for handling, and Z dollars for the freight 


tax. 

Mr. Hinsnaw. Now, is that since the introduction of these bills that 
that has happened? Or was it true prior to the introduction of these 
bills, also ? 

Mr. Kirxs. Prior also. 

Mr. Hrnsuaw. Now, when I get a bill for an automobile, I am 
billed for the transportation cost. 

Mr. Krrxs. That is a purchaser, sir? 

Mr. Hrnsuaw. As a purchaser. 

Mr. Kirxs. Right. 

Mr. Hrnsuaw. I am billed for the transportation cost, and I think 
an added amount for the tax on transportation, am I not? 

Mr. Krrxs. I think that you are, sir. 

Mr. Hinsnaw. And I am billed also, I know, definitely, for an 
amount as excise tax on the automobile. 

Mr. Krrxs. On the automobile as distinguished from transportation 
tax. 

Mr. Hinsuaw. Now, I want to know whether the Treasury Depart- 
ment gets all of the tax money on transportation that I am charged. 

Mr. Kirxs. We do not collect it, sir, so we are not accountable for 
the distribution of it. 

Mr. Hinsuaw. You collect it from me and presumably pay it on to 
the manufacturer. 

Mr. Krirx«s. That is correct, sir. It has been paid in advance to the 
manufacturer, and so it is just a charge that is transmitted to you. 

Mr. Hinsuaw. But you do not know, in the elements that are 
charged to you by the manufacturer, what may be tax and what may 
be transportation ? 
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Mr. Kirxs. That is correct, sir. 

Mr. Hinsuaw. And so you have no way of telling that. You just 
simply charge it to me. 

Mr. Kirxs. Assuming it is accurate. That is correct. And we do 
not know what the manufacturer does with it or how they pay their 
taxes on it, Because that is their responsibility, not ours. 

Mr. Hinsuaw. That is all, Mr. Chairman. 

Mr. Kier. The next witness will be Mr. Joseph N. Spradlin. 

Mr. Kirxs. Mr. Chairman, if it complies with your wishes, sir, in 
trying to conserve time, if there are no further questions on the sub- 
ject of bootlegging, we are perfectly willing to rest our case, or make 
a very brief presentation on the part of Mr. Bryant from Tennessee 
and Mr. Spradlin from Florida, but if there are no further questions 
to be developed, we are perfectly willing to rest our case on boot- 
legging now, sir. 

Mr. Hinsuaw. Mr. Chairman, let me ask: 

You are talking about relief from antitrust suits bill, I take it, for 
liaving a certain clause in a contract ? 

Mr. Kirxs. That is correct. 

Mr. Hinsuaw. I certainly would not want to be foreclosed from 
asking questions on that bill or any other of the 3 at any time during 
the proceeding. 

Mr. Kuer. Well, if you feel that there are questions which you 
want answered, we can call this witness. 

Mr. Hinsuaw. Perhaps the counsel can answer them just as well. 

Mr. Kirxs. I would prefer to have a witness. This is Mr. Bryant 
from Tennessee, who is here to tell you bootlegging does exist in Ten- 
nessee in a very substantial amount. 

Mr. Hinsuaw. I wish he would tell us exactly how that bootlegging 
takes place. 


STATEMENT OF S. I. BRYANT, BUICK DEALER, CLEVELAND, TENN. 


Mr. Bryant. Mr. Chairman, I am §. I. Bryant from Cleveland, 
Tenn., a Buick dealer in a country town. 

We have quite a problem in our town on bootlegging. We have two 
auction sales that bring in quite a number of cars each week out of 
Cleveland, Ohio, and the Detroit area. This business of auction sales 
is pretty fast business, and these cars infiltrate into our area. 

Now, there is not much service on those cars when they are sold. 
Some of these cars may be bought from the used car people. But one 
of the questions that came up a few minutes ago, that I might men- 
tion, on this freight situation, that was brought out: We have ap- 
proximately a hundred people that pull cars in : from the Detroit area 
with tow-bars. Now, the usual freight on a Chevrolet, Ford, and 
Plymouth, runs : about $100 to Cleveland, Tenn. On the heavy cars it 
will probably run around $125. 

Now, they can tow-bar these cars in. One man can bring in two 
cars for the price of $35 apiece. That will be maybe new cars or maybe 
used cars. And that seems to be one of our big menaces there in that 
part of Tennessee. In other words, these gentlemen can save the 
differential on the freight by towing these cars through. 

Of course, they have to be sold in Detroit by franchised dealers, in 
order to tow-bar them to Tennessee. 
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As I understand it, the factory does not permit tow -bar operation 
out of the factory. That is one of the big problems we have in our 
area. 

The auction sales usually handle about one sale that sells about 
200 cars a week. That is on a Wednesday. The other sale is a little 
bit smaller. It will handle approximately 165 cars a week. 

Now, these cars are not all new, however. They will be used and 
new, coming from this sale. This town is man 15,000 population. 
But it is a pretty bad menace for the new car dealers in that area, 
having all these cars come in out of the Detroit area into our town. 

The reason why we are disturbed about this: New car dealers have 
these cars that have not been properly serviced, the new cars, and they 
get onto the lots, and probably the fellows on the lots don’t have any 
service facilities, and they might encourage the fellow not to come in, 
maybe, to our place. And on the other hand, they might. You just 
can’t tell. But anyway, these parts on these ‘automobiles, when they 
come from the factory, have to be checked by good, trained service 
personnel. There isa jot of automatic stuff on these new cars. And 
they are just not being properly made ready for the public. And I 
have been in this service business for 28 years, and through sales as a 
new car dealer, and I am quite disturbed about these new cars, espe- 
cially, coming through these auction sales and not being properly 
serviced, because it is dangerous for the public to use them like that. 

Mr. Kier. Mr. Beamer ? 

Mr. Beamer. You brought in a new term, I think, that I would like 
to have explained just a little bit. You have been talking about boot- 
legging, and some of the other witnesses have deplored the use of that 
word. I am wondering whether these auction places are in the cate- 
gory of bootleggers. Where do they get their cars? 

Mr. Bryant. They get them out of Detroit and the C leveland, Ohio, 
area mostly. 

Mr. Beamer. Not from the manufacturer? 

Mr. Bryant. No, sir. They come from new car dealers in Detroit 
mostly. The new stuff comes out of the Detroit area. 

Mr. Beamer. And they will be excess stock that these new car 
dealers have ? 

Mr. Bryant. That is right. 

Mr. Beamer. Why did the new car dealers sell them to the auction 
groups in the first place ? 

Mr. Bryant. They make a profit probably of $50 a car or $25, or 
maybe $100. And it is a big operation. It is quick money. They 
move them out, and they don’ t even wash the cars. They come through 
with the stickers still on the windshields. 

Mr. Beamer. In other words, it is another type of bootlegging, 
wouldn’t you say ? 

Mr. Bryant. That is right. 

Mr. Kiern. Who conducts these auction sales? Are they fran- 
chised dealers ? 

Mr. Bryant. Yes, sir; they are independent operators. 

Mr. Kuern. They are not used car dealers? 

Mr. Bryant. No, sir. 

Mr. Kier. That is their only function, to have an auction sale of 
these new cars ? 

Mr. Bryant. That is right. 
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Mr. Kier. And if this legislation were enacted would this practice 
be illegal ¢ 

Mr. Bryanv. W ell, it wouldn’t be illegal. The dealer would con- 
trol his product in Detroit, you see. The service thing is the thing 
that bothers me very much, due to national safety. These cars are 
pretty automatic now, and when they are going down the road at a 
pretty g good clip it is a little dangerous and in a lot of times the corpse 
can’t tell the tale as to what happened. 

Mr. Kuri. Does the person who buys the car at one of these auc- 
tion sales have any guaranty or assurance as to whether he can have the 
car serviced with an authorized agency ? 

Mr. Bryant. Well, he might have some guaranty, but usually the 
used car lots don’t have the service facilities. The fellow might tell his 
customer that he has a guaranty. He might have a deal maybe with 
some franchised dealer to take care of them. There are all kinds of 
deals. 

Mr. Kiery. Can they bootleg the parts just the same as they boot- 
leg the new car? And 1s the pr: ractice just as prevalent ? 

Mr. Bryanr. No, sir; they don’t bootleg the parts. That service 
thing is a red figure in everybody’s business. 

Mr. Kier. And they do not want that. 

Mr. Bryant. They don’t want it. I don’t blame them, really. 

Mr. Hinsuaw. Do you think it would be a good idea if the Con- 
gress were to require, or the Federal Trade Commission were to re- 
quire, that the costs of freight be separated in detail in the bill of 
lading to the dealer as well as to the customer ? 

Mr. Bryanr. Well, sir, I think that everything that you buy in 
this country ought to be separated to the point where you could tell 
what you are buyi ing, sir. 

Mr. Hinsuaw. Now, in the case of these auction sales that you 
were talking about, of course, this automatic equipment has not been 
checked by any authorized dealer. 

Mr. Bryant. No, sir. 

Mr. Hinsuaw. And in some cases I believe it is correct that the 
automatic equipment can be injured by towing. Is that not correct? 

Mr. Bryant. That is definitely true. The transmission; yes, sir. 

Mr. Hrnsnaw. At least, I have been told so, in relation to my own 
automatic-drive car. 

Mr. Bryant. That is right. 

Mr. Hinsnaw. That if I leave it in a drive position or otherwise 
and do too much coasting, a pressure can build up and blow a dia- 
phragm. 

Mr. Bryant. That is right. That is correct, sir. 

Mr. Hinsrraw. And consequently, if a diaphragm were weakened 
in the course of transportation, the purchaser would not know any- 
thing about it, except that he would try to go back to the lot that he 
bought it on and get it serviced. 

Mr. Bryant. That is right. That is correct, sir. 

Mr. Hirnsuaw. And thereby, as you mentioned a moment ago, 
corpses tell no tales. But of course, we can tell something about the 
condition of the car from what happened, by examination | of the ec: ur, 
if any body is inclined to examine the car. 

Mr. Bryant. Yes, sir. 
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Mr. Hinsuaw. Mr. Chairman, for a number of years [ was a mem- 
ber of an air accident investigating committee, and I know that if 
you have an air accident and are diligent enough in the examination 
of the wreckage and conditions under which the wreck occurred, you 
generally can find out pretty closely what happened. But it would 
take a very considerable effort on the part of the police, no doubt, 
to examine each wreck in which there were no survivors, to find out 
what happened. Is that correct? 

Mr. Bryant. That is right, sir. 

Mr. Hinsuaw. I think that is quite important. We must not have 
these things. And it probably would contribute to highway safety 
if we did not have these towed cars. 

Now, when a car is taken by auto van, either under the ICC rates 
or otherwise, I understand that it is somewhat less under contract. 

Mr. Bryanr. I have heard that, but I have no way of knowing it, 
of course. 

Mr. Hinsuaw. You do not get them that way ¢ 

Mr. Bryant. Yes, sir. I get them delivered. It is 118 miles from 
Atlanta to my place of business. 

Mr. Hinsuaw. And you get cars from Atlanta? 

Mr. Bryant. By carrier. 

Mr. Hinsuaw. And you are charged from Detroit? 

Mr. Bryant. That is right. There is a little thing there that is 
hard to understand about that freight thing. If you pick it up at 
Atlanta, at an Atlanta warehouse, it costs more money, including 
storage, than if they deliver it to Cleveland, Tenn. That is the thing 
I have not been able to find out. It costs me $50.15, or $20 more, 
to go to Atlanta, Ga., to get the car, plus the warehousing. But if 
they deliver it to my place of business, it is less money. That is some- 
thing I don’t understand. Nobody has been able to clear that up 
for me. 

Mr. Htnsuaw. Do you know what the contract freight rate is from 
Detroit to your place in Tennessee ? 

Mr. Bryant. No, sir; I can’t quote that. I have checke it. But 
our cars are based out of Flint, I am sure, since we are Buick dealers. 

Mr. Hinsnaw. I think that is all. 

Mr. Moutper. With reference to your statement about auction sales, 
is that restricted to retail, to authorized dealers, or to the general 
public ? 

Mr. Bryant. Well, it is supposed to be for retail dealers only. But 
the only gimmick in that is that you can get one of the fellows that 
runs a lot around town to buy you a car for $10 or $25. Just tell him 
you would like to have a car, and he will go in and purchase it for 
that fee. 

Mr. Movtper. So it is open to authorized and unauthorized dealers. 

Mr. Bryant. That is right. It is kind of like one of these old- 
fashioned camp-meeting affairs. They have hot dogs and all the 
refreshments. 

Mr. Kern. Mr. Bryant, you are a franchised dealer, are you not? 

Mr. Bryant. Yes, sir, I am. 

Mr. Kern. I had a couple of questions I wanted to ask of one of 
the dealers. What requirements do you meet before you obtain a 
new-car franchise ? 
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Mr. Bryant. Well, sir, you have to be an outstanding citizen in 
your community, with money in the bank. And they want you to 
be able to penetrate the local market with your products. You will 
have maybe $25,000 to $50,000 in inventoried parts. 

Mr. Kien. When you first get the franchise, of course, you have 
to show your ability to be able to perform the service? 

Mr. Bryanr. Yes, sir. That is right. 

Mr. Kuer. Do you have to agree that you will take a certain num- 
ber of cars periodically, or over a certain period of time 4 

Mr. Bryant. No, sir, it doesn’t work like that. They promote 
business just like any sales organiaztion. In other words, there are 
no pressure groups. 

Mr. Kie1n. What happens when you first get the franchise? 

Mr. Bryant. I don’t know. It has been a long time since I have 
signed for it. 

Mr. Krier. I mean with regard to the number of cars that you 
must take. 

Mr. Bryant. If Ford or Chevrolet, whichever one is first, give it 
to you the way they worked this thing out, they want you to penetrate 
the market. Buick is number three nationally at the present time. 
Well, if you do a good job, you have got to penetrate that market in 
your area. And if you don’t then they do a lot of fussing. But they 
don’t do anything about it. 

Mr. Kuiern. Do you know of any dealer that lost his franchise 
because he did not do enough business. 

Mr. bryant. I am sure that is going to happen this fall. I will 
say that. 

Mr. Kixin. You do not mean yourself, do you ¢ 

Mr. Bryant. Well, probably, yes, sir. 

Mr. Kier. And you attribute that to this so-called bootlegging? 

Mr. Bryant. Yes, sir. 

Mr. Kirin. But other than this sales pressure that is maintained, 
I assume, by all big business, there is no pressure put on the dealer? 

Mr. Bryanr. No, it is like the Fuller Brush people. They have 
high-type people traveling, and it is on the up and up. 

Mr. Kiri. Would you say that probably one reason for this so 
called bootlegging is the fact that a dealer wants to maintain a good 
sales record with the company, and he cannot sell the car to the pub- 
lic, and therefore he has to get rid of it somehow, so he will sell it to 
used car dealers / 

Mr. Bryanv. I will answer you that personally that is the way I 
feel about it. 

Mr. Kirin. But you do not do it ? 

Mr. Bryan. Do not sell them? 

Mr. Kirin. To these people ¢ 

Mr. Bryan. No, sir, I only sell about 10 cars a month; a small 
operation. 

Mr. Kixin. Would you think that in some of the big cities where 
the competition is very keen and there are many dealers of the same 
make car in the same area, that might be the cause of this boot- 
legging ? 

Mr. Bryanr. That is right. A lot of these new cars come out of 
Detroit, the city of Detroit. They have a new operation with the 


manufacturers. In other words, the manufacturers have their legal 
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way of distributing these cars. And then they have a second distribu- 
tion center in Detroit. If you do not want to pull them down with the 
carrier, you can tow them down and save the freight differential. 
That kind of hurt the boys when they changed the thing a little bit 
all the way west. And of course, you tow these automobiles hundreds 
of miles, and it is just like you ‘mentioned on that transmission. It 
is very detrimental to the machines to do that. 

Mr. Kier. One further question. Does, the manufacturer fix the 
price at which you should sell the car to the general public? 

Mr. Bryant. No, sir. 

Mr. Kuern. There is a list price, of course ? 

Mr. Bryant. A suggested list ; yes sir. 

Mr. Kier. And that is usually not maintained by most dealers? 
The reason I say that is because it is common knowledge that you 

‘an go into a dealer and sometimes buy a car for a thousand dollars 
or so less than what the list price is. 

Mr. Bryant. That is why I worry about your service problem. 

Mr. Kier. No, I am talking about a franchised dealer. 

Mr. Bryant. Yes, sure. 

Mr. Kuie1n. They do nn have the service problem then, do they? 
You can go in and buy a car for a good deal less without any difficulty. 

Mr. Bryant. You lasote the old | saying, cash talks, you know. 

Mr. Krern. But that is not considered unethical on the part of the 
dealer, is it ? 

Mr. Bryant. No, sir, I don’t think so. You can sell at any price 
that you feel you can make a profit. 

Mr. Kierx. The manufacturer does not care. You could give the 
car away for nothing, as long as you paid them for the car. 

Mr. Bryant. That would be all right with the factory. 

Mr. Kiern. And you do not think there is an indirect form of pres- 
sure by the m: anufacturer on the dealer by expecting him to take a 
certain number of cars periodically, which may cause him to go into 
this bootlegging operation, as you call it / 

Mr. Bryant. I would rather not answer that one. 

Mr. Kuern. I do not blame you. 

Are there any further questions of this witness ? 

Thank you very much, Mr. Bryant. 

Mr. Bryant. Thank you, Mr. Chairman. 

Mr. Kern. Is there anybody here who wants to testify in opposi- 
tion to H. R. 2688, the Williams’ bill ? 


STATEMENT OF DONALD WEBSTER, ATTORNEY, WASHINGTON, D. C. 


Mr. Wersrer. My name is Donald Webster, and I testified in 
opposition to the bill last year, and if I could say a few words I 
would like to do so. 

Mr. Kier. We would be glad to hear you. 

How about Raymond Dic ‘key, the General Counsel, National In- 
dependent Automobile Dealers Association? Is he here? (No re- 
sponse ) 

Go ahead, sir. Will you identify yourself ? 

Mr. Wersrer. Yes. Mr. Chairman, my name is Donald Webster. 
At the present time, I am an attorney here in Washington. For 
many years, my father was an automobile dealer in Baltimore, Md., 
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and last year I testified over here and presented a statement that 
my father and I had pr epared i in opposition to, I believe, the Crum- 
packer bill. It was on the Senate side that my father testiiied. 

I would like to just repeat our feelings about a bill of this sort. 
Some things have developed here, in particular, Congressman Hin- 
saw’s reference to the phantom freight bill, that have helped to 
crystallize my thinking somewhat on it. 

First of all, I do not know much about the phantom freight prob- 
lem, because in Baltimore, Md., I don’t think it ever became a 
competitive factor in selling cars. If it did, it did not enter into 
our pricing of our cars or the trade-in allowance, not as an active, 
separate consider: aii 

However, it seems to me that it might well be that your committee 
will find that one bill here will solve in I: arge measure the bootlegging 
problem. 

I would like the record to show and you all to understand that 
[I certainly am, as an ex-new car dealer, and still hav ing a great deal 
of sympathy and interest in the new car dealers’ problems, very 
sympathetic with their position in opposition to bootlegging as such. 
I know, and I note for the record, that the Department of Justice, 
the Federal Trade Commission, the Bureau of the Budget, the De- 
partment of Commerce, all oppose this bootlegging bill. I, too, oppose 
it, because I think that it is not striking at the cause of bootlegging. 
I think for considerations which are obvious, especially from the 
testimony of the last witness, Mr. Bryant, it can not be said, perhaps, 
by dealers who have franchises, who have to go home and live with 
their factories—I don’t—that the cause of bootlegging is over-pro- 
duction by certain manufacturers, who are in a position, because of 
their dealer sales agreements being as one-sided as they are, to force 
or require dealers to take more cars than they want. I think these 
gentlemen, giving them all due credit, and alluding to the fact that 
they are the only trade organization representing new car dealers, 
must take the position they do. And I won’t say anything further 
on that unless you require me to. 

But I do say this: I am not in the position where I have to look 
to renewal of my franchise—and bear in mind that every one of the 
franchises of every one of these dealers is on a yearly basis. If there 
is an exception, it isa rare exception. That means that they terminate 
automatically at a certain specified date. 

Let’s say it this way. Each one of these dealers is a purchaser. He 
sells the cars, but to the manufacturer he is a customer. Unless the 
dealer has purchased the number of cars that the manufacturer thinks 
that dealer ought to be able to purchase, at the end of a year’s time, 
with that capit: al investment, which I think they say is at least $138,000 
average per dealer—when the year comes to its e nd, there might well 
be no ‘obligation whatsoever under contract law for the manufacturer 
to renew the franchise of the dealer. 

It would take a strong and a unique man, in my opinion, to stand 
up to factory pressure throughout the year, knowing that at the end 
of the year he has got to look to the largesse of the manufacturer to 
have the franchise renewed. 

I think the expression was used that it was “healthy pressure.” I 
leave it to you gentlemen, knowing the position that automobile dealers 
are in, as to whether it is healthy pressure. 
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T do not know what the solution is. Tam confident that when a group 
comes to you and asks you to carve out an exception in the anti-trust 
laws, you must and will give it great consideration. 

Last year, in the rush “of things, it went through on the consent 

calendar. I think if you read the testimony, if you read the heari ng; 
or if you read that portion of the Congressional Record where it wa 
under consideration for the consent calendar, as I recall it, and I hate 
not looked at it since last ye a; Congressman Celler was on his feet 
raising questions about it. I do not know. TI was not on the floor. 
I know it went through very quickly. Fortunately, it did not go 
through on the Senate ‘side. You have time now to consider what is 
the cause, what is the best way to solve it. 

I certainly say this to you: You are being asked to carve out ex- 
ceptions in the anti-trust laws. That is a much larger and more im- 
portant problem than the usual commercial problem which might 
come before you. 

Secondly, if this is, as I hope it is, a dealer's bill, why is it not 
required—mandatory, rather than permissive—that the manufacturers 
terminate the franchises of all dealers who bootleg? Why leave it per- 
missive? That is an argument the manufacturers might make to you. 
But for the life of me, I cannot understand why dealers would come 
and make that argument to you. 

I understood from various things that officials of NADA had said 
throughout the year that this year they were going to ask for a man- 
datory bill, a bill that would require the manufacturers to termintae 
the franchises of new car dealers who bootleg new cars. 

Mr. Movutper. In the event they sold to a person for unauthorized 
resale ? 

Mr. Werster. Yes, Mr. Congressman. I understand it would be a 
bill which would authorize the manufacturer to put such a provision 
in the dealer’s sales agreement, the franchise agreement, but that it 
would make it mandatory if the term was put in the dealer’s sales 
agreement for the maufacturer not then to pick and choose between 
bootleggers, but automatically to terminate the franchise of any new 
car dealer who bootlegged. 

This bill H. R. 2688 would just permit the manufacturer to terminate 
if he saw fit, or not to terminate if he saw fit. And I point out to you 
that if I were a manufacturer, and a large dealer were buying thou- 
sands of cars. Let’s assume this large dealer bootlegs a few cars. I 
doubt very much whether the manufacturer would terminate his 
franchise. Whereas, the gentleman from Tennessee might be held up, 
because he buys only ten a year, and happened, through necessity, to 
unload one to a used car dealer. He might be, I would think, in the 
economic system of things, made a scapegoat. He might be shown to 
the rest : “This will happen to you.” So I don’t think it is very fair in 
that respect. 

Mr. Movutper. May I ask you: Then that is an argument against 
making it mandatory, to terminate their franchise in ‘the event they 
sell to an unauthorized dealer for resale? 

Mr. Wepster. I don’t construe it that way. And perhaps I have 
not made my point at all clear. I think that if Congress is going to 
permit manufacturers to terminate the franchises of new car dealers, 
they should require that the manufacturer terminate the franchise of 

any new car dealer who bootlegs. I do not think it ought to be left to the 
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manufacturer to select which one he will terminate and which one he 
will not terminate. 

Mr. Hinsuaw. I| think that ought to be a quid pro quo, certainly for 
the release from the antitrust provision of the act. I do not see why 
these dealers come in here and fight the manufacturer’s game. 

I asked you that question last year, as you may remember, from the 
hearings. It is unbelievable to me that they would. 

Mr. Kirin. It is unbelievable to me, too. Because it seems obvious 
that these dealers are dependent on the whim of the manufacturer. 
The manufacturer does not have to do business with a dealer, does he? 
[t is up to the manufacturer. If the dealers want to do business with 
the manufacturer, I am afraid they are in the squeeze where they have 
to take this position. But we do not have to go along with it. 

Mr. Hinsuaw. My friend is being realistic. 

Mr. Kuern. I think the gentleman has made an excellent point. 

Mr. Wessver. I would say in fairness to the manufacturer, Mr. 
Chairman, that certainly one of the inalienable rights of the American 
lhusiness is to be able to select your own customers. 

Mr. Mounper. May I interpose at this point? Mr. Cooper testified 
a while ago and suggested that certain areas or specific districts be set 
up for each dealer. Do you not think that would then eliminate the 
problem that you have referred to? 

Mr. Wesstrer. I don’t think it would. 

Mr. Movunper. I mean insofar as compulsory y or forced sales are 
concerned, In other words, they would be then in a position to ascer- 
tain just what a dealer should be achieving in the sale of cars if his 
district was set out specifically ; while as it is now there is such a wide 
area of operation that one de aler, of course, working over a large 
area—his sales may compare more favorably and be far better than 
eas of anyone else. But if the areas are set out, then that problem 
would not arise. It could be better ascertained just how much a dealer 
should be selling in that specific area. 

Mr. Wesster. My opposition to that bill, which I really had not 
read until this morning, and which I have not given a lot of thought 
to, is this. And I think Congressman Friedel Drought out the point 
quiet well, and it was followed up quite well thereafter. 

Let us take the purchaser that goes to the dealer. I think the 
expression was “In Laurel.” And he buys his car there. That 
dealer, the purchaser living in the city of Ww ashington, then has to 
make a rebate in some way or other for having invaded the territory 
of the Washington dealer. It is economically impossible, therefore, 
to say that realistically that penalty will not reflect itself in the pur- 
chase price of the new car, whether it is in the price of new car 
itself or in the used car trade-in-allowance. It is going to be a 
deterrent on people to go into other territories and buy cars. 

Now, I am not sure that a deterrent of that sort is bad. They 
used to have it in almost all manufacturer-dealer contracts in the 
automobile industry. But what I wonder is this: Do the small dealers 
favor territorial security? I am sure that if I have an overhead of 
a couple hundred thousand dollars a year, I am not going to appreciate 
the little fellow out in Laurel, who, because he is small, and maybe 
equally as efficient or more efficient than I am, can occasionally sell 
to people who are interested in getting $800 off or $1,000 off. He 

can give it. I cannot, because of my overhead. 


77353—56——4 














44 AUTOMOBILE MARKETING LEGISLATION 





So I ask you, in considering that bill, to ask yourselves whether 
it is a bill that the little dealers in this country want. And I point 
out one thing to you. I recall, and NADA can correct me, that 
NADA recently made a survey of the dealers in this country who 
wanted territorial security. And that is what this bill H. R. 6544 
is in the automobile trade. It is called a territorial security bill. 

Again, it carves out an exception in the antitrust laws which in 
itself is rather shocking. But the principle, economically, is not 
shocking. And I say to you that NADA’s results of that survey 
would be, I would think, of great interest to you. 

As I recall it, they were to the effect that at least close to half 
the dealers in the country did not want territorial security. And 
[ go further and say that in that half it was my impression that most 
of them were small ‘dealers. 

Of course, it is to the advantage of the large dealer to keep out 
the competition of the small. But those are just considerations. 
And it was not that bill that I addressed myself to when I sat down 
here. It was just the automobile bootlegging bill, H. R. 2688. 

I hope only one thing, that this year it does not go through on 
the consent calendar. I hope that real considieration will be given, 
and I feel that it will this year, to what you are being asked to do, 
when each one of the organizations most interested in the antitrust 
laws, as well as the Dep: irtment of Commerce, is opposed to the bill. 
I think it is a pretty strong argument, and you do not need people 
like me up here to tell you why. 

Mr. Htysuaw. What is your solution to the boolegging problem? 

Mr. Werster. Last year I recommended that a bill similar to that 
introduced by Congressman Waitten be enacted. I would like to 
qualify that Statement in a moment, sir. That bill would have made 
it an unfair trade practice for an automobile manufacturer to force 
or require, by threat of cancellation of the dealer’s sales agreement, 
a dealer to buy more cars than the dealer of his own volition wanted. 

Now, the qualification, sir: I think what our fundamental recom- 
mendation was, my father’s and mine, was that each Congressman, 
if he could find it in his time to do so, go, as Senator Long has already 
done, to the dealers in their own State by way of a questionnaire, and 
as ck each one what they really want in the way of aid in this boot- 

legging menace that confronts them. T think you will find, as I 
believe he did, that the dealers are split wide apart on wanting the 
Federal Government to do any such thing as is being asked here. 

I said at that time, last vear, that 6 St: ates had enacted legislation 
to make it unlawful for automobile manufacturers to threaten or 
coerce dealers to take more cars than they wanted. That number, 
since that time, has grown. J believe, and NADA can correct me, 
there are at least 3 additional States which have seen the need for 
Tt anticoercive legislation. 

Now, re not think States, considering these problems, come to it 
hastily. I do not think they come to it because of “he: althy pressure.’ 
I think that they saw the real need to protect the independent bust- 
nessman, that is, your automobile dealer, whether he is large or small. 
And I have the conviction that the small dealer is just as important 
to you Congressmen as the large dealers. 

Mr. Movutper. What States have enacted such legislation ¢ 
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Mr. Wesstrer. The States that have enacted it since last year? 
North Carolina is one. 

Roland, do you know the rest of them that have? 

Mr. Kirks. We have the entire list. I don’t know them from 
memory. 

Mr. Kier. Will you submit them? 

Mr. Kirxs. I will be happy to, Mr. Chairman. 

Mr. Werster. And in last year’s statement we listed the States 
that at that time had enacted such legislation, and at page 97 of 
last year’s hearings the provisions of the typical statute, the Florida. 
statute, are set forth. And then we said Oklahoma, Wi isconsin, Rhode 
Island. Nebraska, and Virginia. And I say I believe Mississippi 
has enacted such a bill since that time. I am not sure about Louisi- 
ana. I know that North Carolina in the last few months has en- 
acted sucha bill. I say that with some qualification. 

Am I right, Row land, in that? Do you know ? 

Mr. Kinks. There: are approximately 12 or 14 of them. 

Mr. Wesster. They have grown from 6 last year. 

Mr. Kuen. Just one question. The term “bootlegging” I assume 
refers to those dealers who buy new cars from franchised dealers 
for resale. That is the test, is it not? The resale? It is not the 
number of cars that they buy ? 

Mr. Wessrer. I am not sure I understood the question. 

Mr. Kern. I mean the test of whether a dealer is a, bootlegger, is 
not necessarily that he is a franchised dealer, but rather the fact 
that he buys these new cars from a franchised dealer for resale. Is 
that right ? 

Mr. Wensrer. In defining the term, I would accept that definition. 

Mr. Kier. If I wanted to buy 50 cars, I could go in and buy them, 
and if I did not sell them again I would not be a bootlegger and 
come within the purview of this act. 

Mr. Werster. And the new car dealer who sold them to you would 
not be engaged in the bootlegging practice ? 

Mr. Kuen. That is the test, is it not? It is not the fact that I 
would get it, say, tor $90 over what it cost them, or the fact that I got 
a number of cars. It is only when I intend to resell those cars that 
I become a bootlegger. 

Mr. Weester. What is my understanding, sir. 

Mr. Hinsnaw. Mr. Chairman, I think that the outstanding point 
in the testimony that has been delivered so far this morning is that 
‘ach dealer who has been called upon to testify has stated very care- 

fully and emphatically that no pressure beyond ordinary sales pres- 
sure was brought upon him to take more cars than he wanted. You 
' pointed out just now that there are other things than just ordinary 
; sales pressure, such as the renewal of a franchise. 

Mr. Wessrer. Well, in fairness to NADA, I think it has got to be 
recognized that each one of these gentlemen has a franchise that he 
has got to go home to. And on the Senate side last year Mr. Norton 
: of Oklahoma, who had a Buick franchise, and I thing one of the 

biggest in the country, finally stood up and said, after his prepared 

t testimony was put into the record, that he wanted to make an addi- 
tional statement, and he didn’t know whether he would have a fran- 

chise when he got home, but he wanted to get it off his chest. And 

then he told about some of the pressure that was put on. 
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And Mr. Norton is conspicuous by his absence today. 

But actually, I got a feeling of confirmation for what we believe, 
my father and I, ‘and I can assure you many, many dealers, inde- 
pendent dealers, members of NADA, and I assume a good many who 
are here today, believe that the basic cause of bootlegging is the over- 
production by the manufacturers, who are in a position to and do 
force or require their dealers to take more cars than the dealers 
voluntarily would take. 

Mr. Hinsuaw. And the desire on the yan of the dealer not to get 

caught with cars before the season is over 

Mr. Wessrer. That is quite correct, sir. 

Mr. Kur. Obviously the reason that these dealers indulge in this 
practice is not because they make more money that way. They may 
not make any money. It must be some form of pressure from the 
manufacturers. 

Mr. Moutper. May I add to that? Of course, I am for the dealers. 
The dealers render a real service in that everyone buying a new car 
desires to trade his old one in on the purchase. You can rarely find 
that service with anyone except the authorized dealer, who gives that 
opportunity. I make that statement, because with reference to the 
price, you can never tell what the price : of the old car is except through 
the dealer. 

Mr. Wesster. May I carry it one step further, from, I think, a 
valid experience in the trade? If you buy a car, let’s say it is a Buick, 
from a Buick dealer, you can get a better allowance as a matter of 
trade custom when you take that car back to a Buick dealer than if 
you take it to another franchised new car dealer. They have a 
market there at their place. So I could not agree more that the new 
car dealers in this country perform a service that the used car dealers 
certainly do not perform, are not willing to perform, can’t perform. 
And I would like the record to be very clear to the effect that along 
with you, sir, I am for the new car dealers. And if I had to take 
opposition, my opposition would be to the used car dealers. But 
basically, it would be to the fact that the manufacturers have not 
awakened. 

Mr. Hinsuaw. To the responsibility to their dealers. 

Mr. Wessrer. To the responsibility to their dealers, precisely. And 
I do not think you can get it by passing any such bill as this. 

Mr. Hinsuaw. I think you have brought out the position very well 
indeed, as the devil’s advocate. 

Mr. Wessterx. Thank you very much indeed. I did not receive your 
invitation to appear, but I assume that was because I have not been 
at home a good deal jately. And that is why I did not have a pre- 
pared statement. 

Mr. Kier. We appreciate it very much. 

Mr. Kier. Is there anybody else who wants to testify in opposi- 
tion to this Williams bill ¢ 

i see Mr. Hardy, our colleague from Virginia, is present. Do you 
wish to make a statement, Mr. Hardy ¢ 
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STATEMENT OF HON. PORTER HARDY, JR., A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Harpy. Mr. Chairman, I have enjoyed sitting here and listen- 
ing to some of these problems that have been discussed. And I am 
particularly glad to have this opportunity of presenting to this 
committee one of Virginia’s largest automobile dealers, but more 
importantly, one of my good friends, and the mayor of the biggest 
city in the State of Virginia. 

He is going to testify, I think, this afternoon. He is Mr. W. Fred 
Duckworth of Norfolk. Norfolk is Virginia’s biggest city. I am 
sure that he is going to present some very valid discussions for the 
committee this afternoon. 

Thank you, Mr. Chairman. Someone asked me whether I had made 
up my mind whether or not to support these bills. I said that frankly 
I had not done much studying of them, but if Fred Duckworth is for 
them I presume I will be. 

I do appreciate this opportunity to present Mr. Duckworth. I may 
not have a chance to be here this afternoon, but I am glad to have 
had a chance to be here this morning. 

Mr. Kie1n. We will give the gentleman all that he is entitled to 
and a little extra because he comes from Virginia. 

Mr. Harpy. Thanks a lot, Mr. Chairman. 

Mr. Kier. Now we shall hear testimony on H. R. 528, the phantom 
freight bill. Mr. Duckworth, you may proceed. 


STATEMENT OF W. F. DUCKWORTH, CAVALIER MOTOR CO., INC., 
NORFOLK, VA. 


Mr. Duckworrn. Mr. Chairman and members of the Interstate and 
Foreign Commerce Committee, my name is W. F. Duckworth and I 
wish to express my appreciation to you for the privilege of being 
permitted to testify in support of the “phantom freight’ bill, H. R. 
528. 

Not only do I wish to endorse what has just been said by Mr. Wilson 
but I specifically wish to incorporate as part of my testimony the 
written brief “The Case for Enacting ‘Anti-Phantom Freight’ Auto- 
mobile Legislation” which will be presented to you by Mr. Wilson. 

I am a Ford dealer in Norfolk, Va. I would like to tell you about 
freight practices as I know them in Norfolk, Va., and in the sur- 
rounding area. 

At the outset I believe it is most important to appreciate that no 
dealer has, at his command, all the facts pertaining to freight charges. 
Only the factories know the full particulars. It would appear that 
(lifferent methods are employed by the various manufacturers in com- 
puting their freight charges. From the best information at hand, 
however, certain conclusions may be drawn which clearly establish the 
fact that “phantom freight” is charged. As set forth in the brief 
on the subject which you have before you, the revenue derived by all 
the manufacturers from the charging of “phantom freight” is tre- 
mendous. 

Based upon what facts we do have at our command, this is the story 
as I personally know it to be. 
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A large portion of the parts used by the assembly plants are secured 
from nearby suppliers and do not necessarily come from Detroit or 
anywhere near the manufacturers. The transportation on these parts 
is considerably less than it would be if shipped from the companies’ 
headquarters and thereby enable the manufacturer to make a substan- 
tial saving. 

We are all interested as dealers in giving the car to our customer 
as economically as possible and, in my opinion, this savings should be 
passed on to the customer. 

NADA, in the brief filed, has made a comprehensive study of this 
matter and believes that this phase of the price structure of the auto- 
mobile should be based on the actual freight cost to the manufacturer 
in order that any breakdown made of the selling price to the public 
is the actual price charged. 

I am not in a position to go as much in detail as Mr. Wilson did 
on some of these matters, but I will be glad to answer any questions 
that I can. 

Mr. Kier. Mr. Moulder. 

Mr. Mouvper. I have no questions, Mr. Chairman. Of course, most 
of the dealers are not familiar with the detailed method that the manu- 
facturer uses in setting up the so-called phantom freight charges 
or their business operations, so you cannot answer many of the ques- 
tions that the members of the committee would like to ask on that 
subject. 

Mr. Duckworrn. One point which has already been made by the 
gentleman from Indiana was with reference to the reduction, which 
was made in California, and how that was financed. I am an East 
coast dealer. The base price of my automobile went up $12.50 when 
the reduction to $140 went into effect in California. Now understand 
that the rates were zoned, three different zones in the United States. 
In our zone the base price of the car went up. It was not any increase 
passed on to me as so-called phantom freight, but the base price of 
the car went up. 

Mr. Movutper. If they eliminated the so-called phantom freight 
charges insofar as the cost to the dealer is concerned, they might 
increase the price of the manufactured product to make up for that 
loss. Therefore, the savings might not be passed on to the consumer 
and it might not enable the dealer to offer the car at a cheaper price. 
But it certainly would eliminate the so-called bootlegging tendencies 
that result in one section of the country getting an unfair advantage 
over another in the sale of automobiles. 

Mr. Duckworrn. Again it would be almost impossible for me to 
state by what technical means or by what practical method they used 
in changing their bases of invoicing the cars ont to us. But theoreti- 
cally if they were losing money, if the difference between what they 
are getting for the finished product laid down at our place of business 
today is not enough to take care of them as far as the profit is con- 
cerned, why the price would go up, I assume. 

Mr. Movtper. My point is that I cannot see where the passage of 
the bill which has been introduced by Congressman Hinshaw would 
be of any injury whatsover to the manufacturer insofar as their 
profit is concerned, if they desire to charge a higher price for the 
manufactured automobile, they can do so if it is necessary for them 
to increase the price. 
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Mr. Duckxwortnu. That is right. 

Mr. Kern. So far as you know, has the Federal Trade Commission 
ever taken any action against any automobile manufacturer as a result 
of this practice ? 

Mr. Kirxs. We have no knowledge that they have, sir, and they have 
known of this practice since 1938. 

Mr. Kirin. They are, as you know, opposing the enactment of this 
legislation. One of the reasons for their objection i is that they already 
have jurisdiction with respect to the representation which results in 
deception, which I certainly think this is. I often wonder about the 
convolutions of some of these executive agencies. They are objecting 
to the passage of this bill because they claim they already have juris- 
diction. 

Mr. Kirxs. They have had 17 years in which to do it. They had it 
brought to their attention last year in an examination of their general 
counsel by Congressman Hinshaw. So they have had 12 months 
recently in which they could take some affirmative action. 

Mr. Kier. You would not think that the trade adjustment made 
last year was made as a result of the activity or action of the Federal 
Trade Commission or any other Government agence y! 

Mr. Duckxworrn. We have no evidence to that effect, no, sir. I 
think what transpired in Congress had more effect than anything that 
was done by the executive branch of the Government. 

Mr. Beamer. Concerning that point, Mr. Chairman, the general 
counsel this morning made a statement that at least 3 different items 
went on the charges, handling charge, transportation charge, and 
transportation tax and perhaps some other things. Now suppose those 
3 things, or more than 3, were itemized or required to be itemized. In 
other words, the dealer then would know exactly how much was tax, 
how much was transportation, and how much was handling. As I 
understand, those are all thrown together. Do you think that would 
help to solve the problem and bring it more vividly to the public ¢ 

Mr. Duckwortn. It would give you a better itemization of the 
charges. At the present time most of those are handled together. It 
does not show as straight freight. 

Mr. Beamer. You do not know what the freight is, then ? 

Mr. Duckwortn. Yes, we get a letter from our manufacturer which 
gives us the freight rate that applies to the different type units. We 
have one on passenger cars for $82.50, I believe. We have another one 
on the heavier types which are the station wagons and convertible. 
And that is about $83.50, I believe. Then we have various rates on 
different truck models, based on weight. 

Mr. Beamer. Isthat actual freight ? 

Mr. Duckwortn. It is the carload rate from Detroit to our particu- 
lar town, probably plus an equalization fee. 

Mr. Beamer. Is the equalization fee the result of last year’s action ? 

Mr. Duckwortrn. I think there has always been some equalization 
fee in there, but I do not know. It would be just supposition on my 
part. 

Mr. Kiern. Where are the cars assembled which you sell ? 

Mr. Duckwortn. Norfolk. 

Mr. Kier. Right in Norfolk ? 

Mr. Duckwortn. Yes, sir. 
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Mr. Kier. Exactly what is shipped from Detroit to Norfolk by the 
manufacturer ? 

Mr. Duckxworru. Well, I do not know just exactly at the present 
time, but a good many parts. Your motors come from Cleveland. 
Some of your frames come from Cleveland, some come from Milwau- 
kee. Your station wagon bodies, I believe, come from Detroit, al- 
though I am not positive. A lot of the metal stamping parts such as 
the side panels and your roof panels and your floor panels and your 
hoods and fender panels and so forth. Then your wheels come from 
somewhere in Ohio. Your transmissions come, I believe, from 
Norwood, Ohio. 

Mr. Kien. Would the transportation charges of each of those in- 
dividual] parts you just mentioned, if added up together, would they 
come to the amount that you have to pay as freight charges to send 
that car from Detroit to Norfolk? 

Mr. Duckwortu. We donot think so. We have no way of proving it. 

Mr. Kiern. They do not break it down ? 

Mr. Duckworth. No, sir. 

Mr. Kirin. They give you the total charge, as the previous witness 
testified, and they bill that amount ? 

Mr. Duckworrn. That is right. 

Mr. Hinsnaw. I would like to point out that this committee has 
under its jurisdiction the Interstate Commerce Commission, and this 
committee knows very well that the shipment of parts or unfinished 
parts—we might say like nested fenders or nested pieces of body, 
panels, and so forth—is a very great deal cheaper than the completed 
manufactured articles even per hundred weight, let alone the maxi- 
mum car load that can be handled, because you can only handle four 
automobiles at the most in an automobile car and that could not be 
over 16,000 or 18,000 pounds weight, whereas you can put 40,000 
pounds or maybe more of this particular material in parts, knocked 
down, and at a very much lower rate. So it is obvious that the rate 
shipping it in parts, knocked down, is a great deal less than it is when 
you ship it in a completed vehicle. 

Mr. Kern. I have one more question. Of course you would not 
disagree with me, would you, if I said that if this bill were enacted 
there would be nothing to prevent these companies from raising the 
price of the car the amount that they charge on what we call the 
phantom freight ? 

Mr. Duckworrn. As far as your freight charge is concerned, in 
making out an invoice to a customer it would carry the realistic figures 
as far as your freight and transportation tax. 

Mr. Kuern. I am a believer in free enterprise and I think these 
companies should be able to charge any amount they can get. I cannot 
see any excuse for this phantom freight. Frankly, I wish we could 
get some of these automobile companies to come here and explain this 
practice. 

Mr. Duckworrn. It is the general practice and it has been done 
for years and years. The pattern has been the same throughout the 
last 30 years to my own personal knowledge. 

Mr. Moutper. Do you know whether or not an automobile manu- 
factured in Detroit without freight rate charges placed upon it and 
the one in Norfolk without the freight rate charge placed on it are 
at the same cost ? 
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Mr. Duckworru. Do you mean if a customer goes to Detroit to buy 
a car, does he get it without freight on it? 

Mr. Moutper. If a dealer in Detroit gets an automobile there, minus 
the freight charges on it, is it the same price as the one in Norfolk 
without the freight charges ¢ 

Mr. Duckworru. Yes; it is the same all over as I understand it. 

Mr. Moutper. I am trying to ascertain whether or not the base 
price in the assembly plant is the same as the cost of production; that 
is, the automobile at the place where it is assembled, then afterward 
add to it the freight charge which would be the cost of freight from 
Detroit to, say, Norfolk. 

Mr. Duckworrn. The average assembly plant, of course, works very 
rapidly. The parts come in and the parts go out in the same auto- 
mobiles in less than 3 days’ time. In the Ford manufacturing process 
they try to get parts out of an assembly plant in 3 days’ time. In 
other words, you have about 3 days’ stock in an assembly plant to 
build automobiles. That is about all you can carry in an assembly 
plant at a time. So you almost work from the box car into the jig, 
to the final assembly and out the gate. It is almost a continuous 
operation. 

Mr. Hinsuaw. This table 2 in evidence as presented, “The Case for 
an ‘Anti-Phantom Freight’ Automobile Legislation,” shows that the 
cost of knock-down units of a certain unit from Detroit to Norfolk, 
Va., is $31.55 and the factory charge to the dealer for the shipment is 
$75.81, which shows a considerable amount is in excess of the actual 
knock-down freight charge that is added to the bill to the dealer 
and in turn passed along to the consumer. Now in Norfolk, Va., your 
difference in cost for this particular vehicle as listed here is apparently 
$44, which would be phantom freight, would it not ? 

Mr. Duckworrn. Yes. 

Mr. Hinsuaw. I presume that at such a short distance from De- 
troit in comparison to the west coast and the southwest, that you are 
not bothered particularly with bootleggers. Is that true? 

Mr. Dvuckworru. No, sir; it is not true. Our bootleg cars are 
brought in from Detroit, Cleveland, New York, and Philadelphia. 

Mr. Hinsuaw. They believe that the $40 difference is worthwhile? 

Mr. Duckworrn. It is more than that. Our freight rate is about 
$82, and on the Detroit delivery the Detroir dealer would pay the same 
price for the automobile that I would. In addition to that he would 
pay about $15 handling charge to get the car ready and to get it to 
his place of business from the factory. So there would be a difference 
there, you see, of about $65 that a Seber: going up there and buying 
from some Detroit dealer who wanted to sell him, could pick up. If 
he bought the car at dealers’ cost plus $50, he could have a potential 
profit of $115 with the exception of the amount of money it would 

take to either tow-bar the car back, which they could do from Detroit, 
or have it shipped by convoy or drive- away. 

Mr. Hinsuaw. You say it is profitable to him to the extent of $100 
a car? 

Mr. Duckworrn. Our bootleg situation roughly is that three 
dealers, three or four dealers, in Norfolk sell about 300 new cars per 
month, and between 75 and 100 new cars are bootlegged by approxi- 
mately 100 used car dealers. 

Mr. Hinsuaw. In addition to the 300 a month? 
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Mr. Duckworrn. Yes, almost 25 percent of our cars are being boot- 
legged in that area now. 

Mr. Hinsunaw. Now do you know what goes into this so-called 
freight and handling charge? Is it the make-ready or just what is 
the odd amount that is attached and added on to the freight ? 

Mr. Duckworrn. No, sir, I do not. 

Mr. Hinsuaw. You have no way of knowing ? 

Mr. Duckwortrn. No, sir. 

Mr. Hinsuaw. Do you believe that that is a deceptive practice on 
the part of the automobile manufacturer in not detailing to you what 
the freight and et cetera is, or just what is it ? 

Mr. Ducxworrn. I would not say that. I would say over a period 
of vears these freight rates have gradually advanced and gone ahead 
and that the pattern that started probably 30 or 40 years ago has 
been continued. I do not know whether they have ever given it that 
much thought or not with reference to the actual pricing out of each 
individual unit that goes to make up this specific charge. As I said 
before, some of these invoices simply showed “D” and “H,” or de- 
livery and handling, the amount of the freight rate, and they do not 
show it as freight. All of our cars come to us prepaid. We do not 
»ay anything to anybody for delivery. They come to us prepaid. 
Chey simply give a check for the automobile. 

Mr. Hinsuaw. I think the chairman of the subcommittee was quot- 
ing the last paragraph from the letter of the Federal Trade Commis- 
sion te the chairman of the full committee, which says that “Inasmuch 
as the Commission already has jurisdiction with respect to false rep- 
resentations which result in deception”—did you ever hear such lethal 
words in your life? False representation is one thing and deception 
is another. They say “false representations which result in decep- 
tion.” I would like to know what false representation would other- 
wise result in. Do you have any idea ? 

Mr. Duckwortnu. No, sir. 

Mr. Kiern. Perhaps that is why they do not have a representative 
up here to testify. 

Mr. Hrinsuaw. “And it does not appear likely that the bills would 
be effective in preventing anything else. Their enactment does not 
seem desirable.” Let me read that again in full. It is just the finest 
statement I ever read from a bureaucratic Government agency— 
gobbledegook of the first order. 

“Tnasmuch as the Commission already has jurisdiction with respect 
to false representations which result in deception and it does not ap- 
pear likely that the bills would be effective in preventing anything 
else, their enactment does not seem desirable.” 

Well, we will have to wait until the Federal Trade Commission 
comes up here and then we will have a little session on that. 

Mr. Kier. They evidently do not wish to come up. 

Mr. Hinsraw. Well, they will have to come up. They will come 
up if the chairman asks them to do so. 

Mr. Kuern. I think very often when they feel secure in their posi- 
tion they come up here and testify. So you can draw your own con- 
clusion as to why they are not here. 

Mr. Hinsuaw. We have authority to have them up here, and if the 
chairman will bear with me we will ask them to explain that language. 
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Mr. Kiern. Mr. Duckworth, do all car manufacturers have this so- 
called phantom freight practice ? 

Mr. Duckworrn. No, sir, I do not know whether all manufacturers 
have it or not. 

Mr. Kuern. It is my information that American Motors does not 
charge phantom freight. 

Mr. Duckworrn. No, sir, I do not have it. 

Mr. Hinsuaw. I think the reason for it is that they do not have 
assembly plants. 

Mr. Duckworrn. I do know that Ford and General Motors charge 
the so-called delivery and handling charge. 

Mr. Hrxsuaw. On the other hand, they « can sell a car locally and 
it can be driven out or caravanned out and be as successfully boot- 
legged as any other car that is assembled at distant points, except that 
it is not quite so profitable. 

Mr. Duckworrn. That is right, sir. 

Mr. Kier. Any further questions? 

Mr. Mounper. Some of the manufacturers limit to each dealer the 
number of cars that can be driven out from Detroit ? 

Mr. Duckworrn. We have never had that come up. The Ford 
Motor Company has a very fine service operation in Detroit, that if 
we request some naval officer from Norfolk to get delivery at Detroit 
we sell him the ear and collect for it and collect, I believe the amount 
is $40, and he goes up there and takes delivery of the car. The car is 
properly serv iced and turned over to him in wonderful condition and 
it is a very worthwhile service. It is well worth the money. 

Mr. Kier. Any further questions ? 

Thank you, sir. 

Mr. Duckwortrn. Thank you very much, gentlemen. 

Mr. Kue1n. Is there anybody here who wants to testify in opposition 
to this phantom freight bill? 

Mr. Hinsuaw. Mr. Chairman, I would like the record to note that 
there is nobody standing up to testify against the bill as yet. 

Mr. Kern. Our colleague from Indiana, Mr. Crumpacker, is here. 
We will hear you now, Mr. C rumpacker, 


STATEMENT OF HON. J. SHEPARD CRUMPACKER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF INDIANA 


Mr. Crumpacker. Mr. Chairman, my interest is in all three of 
these bills because they are all related very closely and pertain to the 
same subject. I might say in connection with this phantom freight 
since there has been so much discussion of that, that I have heard the 
arguments of the manufacturers in supposed justification of the 
practice. I must say that I am not impressed by them. 

Mr. Kixery. Will you tell it to us? 

Mr. Crumpacker. It goes something along this line. I hesitate 
to try to quote their position because I may be quoting it incorrectly, 
but. as I understand it, it is to this effect: That it would be more effi- 
cient to assemble all these cars under one roof in Detroit in a single 
integrated manufacturing operation, that it is more expensive to 
assemble them in smaller quantities in plants scattered around the 
United States, and that the economic benefit which has caused them 
to build these assembly plants around the United States is the addi- 
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tional profit they get through lowered freight cost and that they have 
had to pay for their assembly plants through the savings in freight 
that the plants entail, and that if that rate were taken away from 
them that they would have to close down all their assembly — 
all over the United States and bring all their operation back into 
Detroit again. 

Of course, that argument, it seems to me, overlooks the great eco- 
nomic benefit they have—as the gentleman from California, Mr. Hin- 
shaw, has mentioned—in shipping these parts in bulk freight at 
considerably reduced rates. Now it has been the practice at various 
times for some of the companies to ship these component parts, like 
engines, in bulk by water freight all the way to Los Angeles, using 
Great Lake freighters to Chicago, barges down the Mississippi and 
Illionis River system to New Orleans, and ocean-going freighters 
from New Orleans around to Los Angeles for a total freight charge 
considerably under the direct rail shipment. 

They get normal depreciation on the plant. Presumably they 

would get that, of course, in large facilities in their home plants as 
well. Also, as has been pointed out here, some of those component 
parts do not come from Detroit anyhow. As far as the east coast 
plants are concerned, frequently the components do not have to be 
shipped as great a distance to the east coast assembly plants as they 
would being shipped to Detroit for assembly there. So there is a 
great economic benefit to the companies in maintaining these indi- 
vidual assembly plants around the country, even if they were not 
charging phantom freight. , 
__I frankly have not been much impressed with this argument that 
if you took away this phantom freight item that you would take away 
all the economic benefit and they would then move all their assembly 
operations back in their home plants. Now I would like to say further 
that when this adjustment in freight charges was made last fall, 
Mr. Hinshaw was somewhat happier but I was somewhat less happy 
because it os at least that they cut the freight charges to about 
25 percent of the United States and increased them to the remaining 
75 percent—by a smaller increment to be sure, but by a sufficient 
amount in the total to offset the revenue they had lost by the cuts to 
the more distant areas which seemed like an entirely false premise, as 
has been mentioned. 

If they need to get more money for their automobiles, it seems that 
they should imalete the additional amount in the base price rather 
than through gimmicks such as this phantom freight because an in- 
crease in the base price, based on the actual cost of product at different 
assembly points around the United States would get away entirely 
from this practice of bootlegging which is in part engineered by these 
phantom freight charges. 

Now bootlegging is also encouraged by other things. <A principal 
item is that the used-car lot operator does not perform the same serv- 
ices that the new-car franchise dealer does and thereby is able to sell 
the car at a considerably less markup per unit than. the new franchise 
dealer. 

Now getting to that subject of bootlegging and the effect of the bill 
which I introduced last year, which would permit clauses in franchise 
contracts prohibiting these bootleggin yer I have been criti- 
cized many times since I got in this field on the ground that such 
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legislation would be purely for the benefit of the franchise dealers 
and would harm the public. I am sure that the representatives of the 
independent automobile dealers’ associations, if they have not already 
testified to that effect, probably will testify to that effect. 

Now I do not feel that that is an accurate description of it at all. 
When I studied economics I was told that the pain in the channels 
of distribution performed a definite economic function in delivering 
a product to the consumer, that the money that they charge for their 
services was a legitimate charge and was a legitimate part of the eco- 
nomic function, the overall function, that manufacturing the product 
is not a final completion of the process; that the thing is to om no 
value until it has been delivered to a consumer. 

Now the actual markup charges in the automobile industry are quite 
low in comparison with other retail lines of business. The historical 
markup has been, in most instances, 25 percent. I think in the case of 
Chrysler Corp. it has been historically 22 percent, which is far less 
than the retail markup you will find in most lines of merchandise. 

At the same time your franchise automobile retailer performs a 
greater function in that he has more to do to the automobile in process- 
ing it to a state of readiness for actual use than most retail merchants 
have to do with their particular lines of merchandise. But to me as 
an automobile user, it is a very valuable thing to me that almost 
any city or town or community in the United States in which I may 
drive my automobile or through which I may drive, that if I have a 
breakdown of any kind, if a mechanical part of the automobile fails, 
or if I have an accident of some kind and the automobile is damaged, 
that I can get service on it at that point—that I do not have to send 
back to the factory for parts and waste a considerable period of time 
waiting for the parts to be shipped to that point so that they can be 
installed in the car. 

Now in order to previde that kind of service throughout the United 
States, the automobile manufacturers through their franchise dealer 
organizations have set up parts supplies, they have depots in the larger 
cities, and they have in each franchise dealer a considerable stock 
of frequently needed parts—not only for current model cars but for 
cars produced some years in the past. 

Now it costs the dealers a great deal of money to maintain that 
stock of parts and the used car dealer who handles used cars and who 
has no such stock of parts does not have that cost and he does not need 
as high a profit on each car he sells. I went around to the various 
franchise dealers in my home town of South Bend, Ind., a couple 
of months ago and discussed the situation with them. They all have 
a very high overhead that they have to meet. One big free line dealer 
I talked to told me that his overhead ran to $40,000 a month, that it 
cost him just to keep his front door open, whether he sold a car 
or whether he did not sell a car. That is made up of many items. 

The physical plant is a very substantial part of that. The building 
in which his operation is housed and in which his service facilities are 
housed are a very substantial item in that. Taxes, of course, enter 
into it. There is parts supply, maintenance of repair department 
which in most instances does not recover its full cost through the 
charges made for the actual repairs made, and many other items, most 
.of which a used car dealer does not have to provide or meet at all. So 
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that in most instances a used-car dealer can turn over a new car for 
about $200 per car less than a franchise dealer. 

So that it is this lower overhead plus the absence of the phantom 
freight, the two factors together, that produce this practice of boot- 
legging. Now we have bootlegging i in northern Indiana, in the city 
of South Bend, which has, of course, one automobile factory which 
is about 150 miles distant from Detroit. It is about 80 miles distant 
from south Chicago where some of the companies have assembly 
plants. It is also close to cities like Lansing, Flint, and other cities 
in Michigan where automobiles are manufactured. But we do have 
bootlegging i in South Bend. It is not limited to California or distant 
points by any means. 

My chief concern about this is that it has greatly disrupted the auto- 
motive market. In my opinion it is also tending to encourage monop- 
oly in the automobile industry because it is my feeling that through 
forcing this bootlegging practice and enc ouraging, as some of the 
automobile manufacturers have done and are continuing to do, they are 
disrupting the whole normal marketing processes for automobiles 
and they are forcing cars on the market for less than the full economic 
cost of delivering | them to the consumers. That pr actice, in my 
opinion, constitutes just as full a violation of the antitrust laws as 
if they were selling the cars at a loss at the factory in order to drive 
out competition. They are actually selling them at a loss at the con- 
sumer level in order to grab a larger share of the market, and that 
in my opinion constitutes. just as much a violation of the antitrust laws 
as if ‘they were selling them at the factory at a loss. 

Now in recent months the Ford Motor Co. has taken action which 
has very definitely dried up the bootlegging of Ford Motor Co. prod- 
ucts to a very considerable degree. Now if the General Motors Corp. 
were to show an equal degree of industrial statesmanship, I think that 
bootlegging would cease to be a serious factor in the automotive field 
and there would be no need for this legislation. My inclination gen- 
erally would be to have less governmental interference with the normal 
economic processes wherever possible, and I would like to see a situa- 
tion develop where there w ee: be no need for this legislation. Such 
a situation could be brought about through the action of the manu- 
facturers if they saw fit to do so. 

Now a year or so ago the executives of the General Motors Corp. 

‘ame down here to Washington with a great deal of fanfare and 
approached the Attorney General and sought his consent for the 
reinsertion of these antibootlegging clauses in the dealer franchise 
contracts, which consent they knew in advance they would not get. 
This was all a grand public relations show to try to prove that they 
were sincerely concerned about this bootlegging practice and wanted 
to do something about it, but the Government was preventing them 
from doing so. 

Now the Ford Motor Co. has clearly demonstrated in recent months 
that a company, a manufacturer which desires to end the practice, can 
do so rather effectively with means presently available tothem. But by 
contrast, last fall when the new models were introduced the Chevrolet 
and Pontiac models in many instances were on used car lots before 
they were available for sale in new car franchise dealer show rooms. 
They appeared in the wholesale auction blocks before they were intro- 
duced for public showing throughout the country. 
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Mr. Mounper. May I interrupt you to ask you what Ford Motor Co. 
has done to discourage the so-called bootlegging ? 

Mr. Crumpacker. Well, by keeping track of where the cars that 
turn up on used car lots come from, finding what dealers have sold 
them, and then by going to those dealers and putting pressure on 
them by reducing the quotas of cars delivered to them, and also I 
understand in Mic ‘thigan there is a matter of some kind of tax that is 
applied upon the first-—— 

Mr. Moutper. We had a suggestion this morning that the National 
Association of Automobile Dealers do that. You say the Ford Co. 
is doing it? 

Mr. Crumpacker. There are various methods they can employ. I 
might say that every franchise dealer is totally and wholly at the 
mercy of the company whose line he handles. T he franchise contract 
is the greatest unilateral thing that I have ever seen. It reserves all 
rights to the company and gives almost no rights to the franchise 
dealer that he can ever go to court and sue on, and I say that as a 
lawyer who has had some » little experience in actual litigation between 
franchise dealers and manufacturers, that the dealer is ‘almost wholly 
at the mercy of the manufacturer and anytime that the manufac ‘turer 
in effect. goes to him and says, “Don’t bootleg any more cars,” the 
dealer will quit or else he will soon be out of business in h: indling that 
particular company’s product. 

But I introduced this legislation primarily with the hope that. it 
would, if passed, it would ‘show up the sincerity or lack thereof of 
certain manufacturers, and particularly the General Motors Corp. 
because they had made such a great public relations show of pretending 
to be concerned about this and havi ing a desire to do something about 
it but having their hands tied by the Federal Government. I thought 
that this legislation would give them an opportunity to make good | on 
their declarations ytd show the sincerity of their intentions of it. 
Since it was purely permissive legislation it would do nothing more 
than that. But it died in thee ‘losing days of the session in the Senate, 
so there never was any opportunity for the thing to go in effect. 

While bootlegging has not been as serious a probleb so far this year 
as it was last year, it may again in the ensuing six months become a 
very grave proposition because there is a tremendous stock of new 

‘urs on hand, in the hands of franchise dealers, in the hands of used 

car dealers. in the pipeline between the factories and dealers and also 
in the factories’ hands as well. 

On June 1 I think it was about 840,000 units. I have seen no indi- 
cation yet as to whether it climbed or declined in June because of the 
somewhat lower production produced by interruptions of production 
brought about by the labor negotiations during the month of June. 
It might possibly have dec lined, although I doubt it. I would not be 
at all surprised if the July 1 figures would be approaching a million 
units. 

For the past several months there has been an all-time record number 
of units in the pipeline, and when the scramble starts to unload these 
1955 models before the 1956 models are introduced, and I should cor- 
rect that by saying that the scramble has already started, these cars are 
coing to start moving through any way they possibly can. Dealers 
have loaded up with cars in anticipation of a long strike and are now 
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stuck with far more units than they can possibly retail in normal 
channels. It would be an all-out madhouse scramble. 

I am afraid that bootlegging along with these various other dubious 
practices, such as price packing and high balling and these various 
other things, are going to produce utter chaos in the industry and 
perhaps bankruptcy for many of the dealers in the field. The dealers, 
in effect, are the lifeblood of the manufacturers—that anything that 
damages them in the long run damages the manufacturers as well, as 
some of the manufacturers have found out in times past. 

I am afraid that the weaker companies in the industry, or perhaps 
I should say the smaller companies in the industry, will be the ones 
that. will suffer first and suffer the most. That is my greatest interest 
in the thing because one of the small manufacturers happens to be 
located in the district which I represent. When chaos develops in 
the retailing end of the automobile business it is always the small 
companies that feel the pressures first. 

I think that we have plenty of bigness in the automotive industry 
already and that any practice’ which tends to produce greater con- 
centration in industry is bad, I think, not only for the small manu- 
facturers that I am directly concerned with but the public at large, 
because while it may seem that they benefit temporarily from these 
price cutting tactics of various types and varieties, if these tactics 
eventually lead to monopoly in the automobile industry so that one 
can sell their cars for whatever price they want to dictate without any 
competitive forces being present in the field, I am sure that the public 
will find they have not benefited from the long run. 

Unless there are questions, that is all I care to say at this time. 

Mr. Hinsuaw. I want to say that that is a very fine composition of 
the facts in the case from a person who has thought a great deal about 
it. I for one appreciate the opportunity of hearing it. It has gone 
even to such an extent, I may say, that, for example, in my own State 
where something like 900,000 or a million cars a year are sold, and 
where there is one automobile to about 1.55 people, that a reduction 
in price of freight or freight and handling charges, whatever they 
want to call it, which occurred last fall on the part of some of the big 
manufacturers would therefore mean a saving of something like $50 
million a year just on that one deal alone. 

It got page 10 in the newspaper and about 4 inches high. I had 
to look for it, because even the advertising of the automobile com- 
panies is important to advertising media. To say anything that 
might be adverse is very hard to do when it comes to looking at the 
other side of the ledger. It is very difficult to find any criticism of 
this thing in the newspaper. The automobile dealers are doing a great 
service to the people of the United States by bringing it home to us 
here in the Congress in the hope that we may do something about it 
because they do not get any credit for it; they run great risks, as a 
matter of fact, on account of their franchise lasting for a year. 
They run the risk of reprisal. 

So it is a fine thing to have heard the statement by Mr. Crumpacker. 
We can appreciate the situation which he has outlined. We have heard 
testimony on the subject already, but not as clearly set forth as by Mr. 
Crumpacker. 

Mr, Crumpacker. I thank the gentleman very much, 
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Mr. Kue1n. There do not appear to be any questions. We thank 
you very much. 
Let us adjourn now until 2 o’clock. 
(Whereupon, at 12:35 p. m., a recess was taken until 2 p. m., of the 
same day.) 
AFTER RECESS 


(The hearing was resumed at 2: 30 p. m.) 

Mr. Kirin. The subcommittee will come to order. 

Are there further witnesses on the bootlegging bill? Is there any- 
one here who wants to testify either for or against this bill, 
H. R. 2688 ? 

(No response. ) 

The House is in session, but the chairman of the committee, Mr. 
Priest, has asked for unanimous consent for this subcommittee to 
meet during the sessions of the House, so that there is no objection. 

Is Mr. Dickey here, of Danzansky and Dickey? I have his state- 
ment. Mr. Dickey said he would be here in opposition to H. R. 2688. 
Mr. Dickey is general counsel for the National Independent Automo- 
bile Dealers Association. He is not here and I would suggest that 
the clerk call his office and ask him if he wants to have this statement 
put in the record. 

With that understanding, our hearings on H. R. 2688 will be closed. 

We will now continue our hearings on H. R. 528, introduced by Mr. 
Hinshaw. 

Mr. Krrxs. Mr. Chairman, before Mr. Wilson speaks, may I, in 
response to your request this morning, indicate that I have turned 
over to the reporter the names of the 12 States that have manu- 
facturer-dealer licensing laws. They are Wisconsin, Virginia, Rhode 
Island, Florida, North Carolina, ‘Tennessee, Arkansas, Louisiana, 
Oklahoma, Mississippi, Nebraska, and South Dakota. The 4 States 
out of that list of 12 that have enacted laws since our hearings of last 
year are North Carolina, Tennessee, Arkansas, and Louisiana. 

Three of the witnesses that will appear before you today, sir, are 
from those States that have licensing laws, and I think the fact 
that they are here to testify in support of this legislation would in- 
dicate that those laws are not the sinecure to the problems we are faced 
with. 

Mr. Kern. You may proceed, Mr. Wilson. 


STATEMENT OF RAY D. WILSON, DIRECTOR FOR SOUTHERN CALI- 
FORNIA, NATIONAL AUTOMOBILE DEALERS ASSOCIATION, LOS 
ANGELES, CALIF. 


Mr. Witson. Mr. Chairman, and gentlemen: 

My name is Ray D. Wilson, and I am a Chevrolet dealer from Los 
Angeles, Calif., and the National Automobile Dealers Association di- 
rector from southern California. I wish to thank you for this oppor- 
tunity of appearing before you to testify in behalf of the passage of 
H. R. 528, a bill designed to make unlawful the charging of “phan- 
tom freight.” 

A comprehensive written statement on this subject has been pre- 
pared and presented to you and I request that it be considered as 
part of my testimony re | made a part of the record of this hearing. 

77353—56——5 





60 AUTOMOBILE MARKETING LEGISLATION 


There are certain features of the subject of freight charges that 
are highly technical and the experts on these points from our staff 
are present to answer any questions that may arise in connection with 
them. 

It is not my intention to consume the time of this committee by 
reading this prepared statement, “The Case for Enacting ‘Anti- 
Phantom Freight’ Automobile Legislation” which is before each of 
you. I will, however, highlight its principal points before telling 
you how the matter of freight is handled in my area on the Pacific 
coast and why we feel that the passage of H. R. 528 is necessary to 
correct this undesirable practice. 

Mr. Duckworth, the mayor of the City of Norfolk, Va., and an 
automobile dealer, will follow me and explain how the freight prob- 
lem is handled in his area on the Atlantic Seaboard. 

The legislation under consideration today, as previously men- 
tioned, designed to eliminate the charging of “phantom freight.” 

Now, why should the charging of “phantom freight” be eliminated ? 
Here are the principal reasons why : 

1. The dealer is being charged for something he doesn’t receive. 

2. The purchaser of an automobile from a dealer is paying for 
something he doesn’t receive. 

3. “Phantom freight” creates unfair competition among dealers. 

4. “Phantom freight” creates unfair competition among manufac- 
turers. 

5. “Phantom freight” stimulates the practice of “bootlegging” 
which is undesirable. 

6. “Phantom freight” employs the basing point system which is 
of questionable legality. 

At this time I wish to explain how the subject of freight is handled 
in Los Angeles, Calif., and the surrounding area. 

In the first place, the freight rate based on ICC stanadrds and re- 
quirements from any point in the United States to any point in the 
three Pacific Coast States is identical. We are peculiar in that respect 
because of the water competition. Specifically, that means that the 
freight on an automobile from Detroit or its point of origin, to the 
dealer in Spokane, Wash., San Francisco, Calif., or San Diego, Calif., 
is the same. That situation is not prevalent throughout the rest of 
the United States. 

Now, historically the freight pricing procedure was to charge the 
receiving dealer the actual amount of freight according to ICC 
procedure 

Mr. Hinsnaw. Is that 1.c.1. or carload ? 

Mr. Witson. That is carload lots, sir. They charged the actual 
rates and the actual weight from Flint, Mich., in the case of my line, 
to point of destination. That of course was a natural sequence in 
1913 when Chevrolet started in business and had one plant, namely, 
in Flint. 

As their volume grew, they saw fit to erect assembly plants in vari- 
ous other populous areas, whereas component parts were shipped 
from various manufacturing plants in the East and the Flint area. 
As facilities became available, many of the component parts were 
purchased locally. 

Mr. Kietn. When you say locally, where do you mean ? 
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Mr. Witson. I mean locally, in the vicinity of the assembly plant. 
Specifically, the Los Angeles assembly plant buys 57 percent of the 
component parts of Chevrolet automobile in that immediate area. 

Mr. Kuiern. Does that mean that the cars which are sent to you 
are assembled in Los Angeles ? 

Mr. Witson. The cars are assembled in Los Angeles. 

Mr. Kuen. The car that you get in Los Angeles, you receive from 
the Chevrolet Division of General Motors. Where is that car 
assembled ¢ 

Mr. Witson. It is assembled in Van Nuys, Calif., which is an im- 
mediate suburb of the city of Los Angeles. 

Mr. Kier. And yet you pay freight charge f. 0. b. Detroit, is that 
correct ? 

Mr. Witson. Up until the freight adjustment made by the manu- 
facturers last fall, we paid the full actual double first-class applicable 
automobile rate as though the car itself had physically been built in 
Flint and shipped to destination. 

Mr. Kern. Now what do you do? 

Mr. Witson. Now we have an arbitrary transportation charge which 
is a lesser amount. 

Mr. Kxie1n. But still much more than it would cost to ship the car 
from the assembly plant in Van Nuys, Calif., to your place of business? 

Mr. Witson. That is right. To ship the car from the assembly 
plant to my place of business they normally come 4 units on a haul- 
away device, and the total charge for the 4 units from the Van Nuys 
plant to my particular place of business is only $21. 

Mr. Kie1n. How much do you have to pay ¢ 

Mr. Wirson. I do not pay anything except the arbitrary transpor- 
tation charge which the factory puts on our invoice. 

Mr. Kxiern. How much is that? 

Mr. Wuson. Prior to the freight adjustment made last fall, the 
freight on a typical Chevrolet 4-door sedan was $278.75. 

Mr. Kier. What is it now? 

Mr. Witson. $140. 

Mr. Kiet. Actually it costs $21 to send 4 cars from the assembly 
plant in Van Nuys? 

Mr. Witson. That is right. 

Mr. Kuer. Is that what you mean by “phantom freight”? Is it 
the arbitrary charge that the manufacturer adds on as if it were 
actually shipped from Detroit ? 

Mr. Wirson. I would judge, sir, that it does cost them something 
o ship the component parts from the various sources to the assembly 
pliant. 

Mr. Hrnsnaw. Will my friend yield? As I understand it, the 
cost of transportation from Van Nuys, to Los Angeles, can be en- 
tirely disregarded so far as this discussion is concerned, although it 
is an element in the expense of the company. Van Nuys is a part of 
the city of Los Angeles. The charge made prior to the last fall 
adjustment, was the carload freight rate for an automobile or 3 
automobiles, or 4 or whatever they could crowd in a freight car, com- 
plete and assembled and ready to run from Flint, Mich. 

Last fall, pursuant to these bills having been introduced, and one 
of them acted upon in the House, there was a material, although in- 
complete adjustment of prices and, as I understand it, the placing of 
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freight as an indefinite item included among others. That is so far 
as the dealers were concerned. 

That line of freight now, along with some other charges, is ap- 
proximately $140, whereas prior to last fall’s adjustment, it was on 
a Buick, how much from Detroit? 

Mr. Wirson. On a Chevrolet, it was $278.75. 

Mr. Hinsuaw. Which may or may not include tax. It is given to 
you as a lump sum, is it not? 

Mr. Wusoy. In all cases, the freight is prepaid, whatever it is, by 
the manufacturer. So we see no way- bill, no freight bill, or anything 
pertinent to that except on our car invoice, and ‘photostatic coples T 
have here. 

Mr. Htnsnaw. I think it would be well, Mr. Chairman, if he would 
submit the invoices for the record so that we may be able to examine 
them. 

Mr. Kiern. Do you have them available ? 

Mr. Wirson. I have no objection. 

Mr. Kier. If you have no objection, we will insert them in the 
record at this point. 

(The documents are as follows:) 
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Mr. Krixz1n. What I am trying to get at is the meaning of the term, 
“phantom freight.” 

Mr. Hinsuaw. “Phantom freight” as I understand it is the differ- 
ence between the actual freight charged from Flint, Mich., or any 
other similar point, and the net cost of that freight to the manufac- 
turer, whatever it may have been, by whatever route it may have gone, 
and from wherever it may have come. 

If the parts were manufactured 57 percent in the vicinity of the 
assembly plant, and 43 percent hinged from Detroit, then certainly 
the freight is from Detroit, and the invoice cost of 57 percent presum- 
ably costs less than it would be to make them in Detroit and ship them 
to the assembly plant. Otherwise they would not have bothered to 
do it. 

Mr. Kern. That seems very logical, but what your bill then would 
do would be to compel the manufacturer to charge the dealer, passed 
on, of course, to the general public, the actual amount of what it costs 
to ship that car. 

Mr. Hinsuaw. To that place, yes, sir. 

Mr. Kixe1n. You may proceed, sir. 

Mr. Witson. I have photostatic copies of invoices here, one dated 
June 16, 1955, covering the shipment to our dealership of 4 auto- 
mobiles from the Van Nuys, Calif. assembly plant. When we get 
into the details of transportation, this is exactly the way it is done: 
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First, there is an item called “freight billed”, and in this particular 
instance it is $134.59. 

Mr. Kiern. That is since the adjustment. 

Mr. Witson. And another item is “freight paid,” $5.41. If you add 
those together the total transportation charge is $140. Now to make 
the point still more clear, occasionally we in our dealership in Los 
Angeles, receive automobiles built in the Chevrolet Motor Division as- 
sembly plant in Oakland, Calif., which is 450 miles north, in which 
event they come down by box car, 4 units per load. So on the same 
model, as I related on the previous invoice, in this load shipped to 
us from Oakland, Calif., on April 19, 1955, the freight billed and 
freight paid is broken down in this manner: 

Freight billed, $113.52. 

Freight paid, $26.48. 

We assume that is the amount they paid to the Southern Pacific 
Railroad to haul them from Oakland to Los Angeles, but if you add 
those figures together you will notice it is still $140. 

To make a more horrible case, if the dealer in Spokane, Wash., 
which is further away than it is from Washington to Chicago, he 
will get an invoice that will likely say “freight billed, $70; freight 
paid, $70.” 

Mr. Kuixern. And the customer who buys the car from you doesn’t 
even get that breakdown. He just gets the amount that you have to 
pay for freight whether it is freight billed, or freight paid, or what- 
ever it is. 

Mr. Wiuson. That is right. I believe in general practice, no detail- 
ing of freight is made on the customer invoice. He is interested in the 
price of the complete package. 

Mr. Kuern. If I buy a car in New York City, do I have to pay the 
freight from Detroit, or wherever it may be to New York City? 

Mr. Witson. That is right. 

Mr. Kuery. Even though it may have been assembled right in New 
York City, or in Yonkers or someplace else ? 

Mr. Witson. In Tarrytown. 

Mr. Hinsuaw. You get a confusing bill, entitled “freight billed,” 
and “freight paid,” and you do not know what it means. 

Mr. Kuetv. I do not even get that; I get nothing. I just pay for 
the car. You don’t break it down for your customer, do you? 

Mr. Wuson. No, you see, the company is billing us as a receiving 
dealer for all of the expense and profit that this company wants to 
get, which includes the car and reimbursement for excise taxes, and 
reimbursement for their self-elected transportation fee. We pay noth- 
ing except to the Chevrolet Motor Co. 

Mr. Kern. The bill that you give your customer does not include 
this breakdown at all? 

Mr. Wuson. No, sir. 

Mr. Hinsuaw. What kind of breakdown does it include, to the 
customer ? 

Mr. Witson. To the customer, we start off with the model of the 
car, and a complete description, and the delivered price of the car, 
plus details of accessories, options, excise tax, finance charges, if any, 
and insurance premiums, if any. That is the total. 

Mr. Hinsuaw. That is since when? I have a bill that carries 
freight on it. It was $327 or something like that. 
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Mr. Witson. Well, different dealers may have different methods 
of making their billing. 

Mr. Hinsuaw. You take a delivered price in Los Angeles and bill 
the customer that delivered price, is that correct? 

Mr. Witson. That is right, if the delivered price, including freight, 
is $2,140, that is the figure we talk to you about, and that is the figure 
we put on the invoice as being the Los Angeles price of the car. 

Mr. Hinsuaw. That is a Chevrolet automobile, 4-door sedan? 

Mr. Wuson. That is right. 

Mr. Hinsnaw. It is not the deluxe model, but the standard model, 
I guess you ¢all it. 

Mr. Witson. We have three series, and lots of models, and we try to 
hit various price changes. 

Mr. Hinsuaw. What does that same automobile cost a similar 
customer, in Flint, Mich. 

Mr. Witson. In Flint, Mich., there would be no freight. 

Mr. Hinsuaw. But you do not bill the customer for freight, you 
bill him a delivered price. 

Mr. Witson. Sir, I am not located in Flint, but it would be my 
understanding that his price would be just as much less in Flint as 
our price is if we would subtract this transportation charge. Every- 
thing else equal. 

Mr. Kuri. May I ask the gentleman from California, if, in the 
hearings on a similar bill last year the companies testified, and did 
they explain why this practice has grown up in the industry ? 

Mr. Hinsuaw. Mr. C hairman, the companies did not appear as 
witnesses either for or against the bill. They were notified to appear 
if they desired to testify, but the time was short, and we did not 
cause them to appear as we might well have done. 

Mr. Kern. Also, it might be pretty difficult for them to explain 
why this isso. This seems to me to be a very vicious practice. There 
is no justification whatever for it. 

If they want to charge more for a car, that is their prerogative, but 
T do not see how they can possibly include an item of expense that they 
do not have to pay. 

You may proceed, Mr. Wilson. 

Mr. Wiuson. The result of this freight adjustment which took 
place last fall, following some action, prob: ibly in this room, has been 
in the Pacific coast States quite beneficial, obviously. 

Our selling price was reduced by the amount of that freight reduc- 
tion which was a substantial amount. 

Mr. Kier. Was that done all over the country, or only in Cali- 
fornia. Do you know if that is a universal practice in the United 
States now? 

Mr. Witson. No; that is not the universal price. The price is 
Flint, Mich. or Detroit would be less. 

Mr. Kern. I say the practice. Dothey have the same practice as to 
price adjustment in the East? 

Mr. Wiuson. The next witness will testify to that, but my knowl- 
edge was that the freight adjustment was made outside of the perim- 
eter of a 1,200 mile circle from Flint. In any event, the net result 
was that our selling price was reduced by that ‘amount, and corollary 
to that, we have an improvement in our bootlegging situation, and 
the influx of new cars has been reduced to some extent. The influx 
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of late model used cars has been reduced. That is much to our favor, 
because we need the local market to dispose of the late model used 
cars which we are required to take in from day to day. 

Mr. Kier. How do you figure that? I do not understand why, 
as a result of the freight adjustment, you said there were less new 
cars coming into the area. 

Mr. Wu:son. That is right, because as we took off that $380 freight, 
that is just how much you took off the bootlegger’s potential in bring- 
ing the car in. We have removed the profit motive to that extent. 

Mr. Kirern. You mean you have removed the number of new cars 
going to the bootlegger but not to the franchised dealer ? 

Mr. Witson. Oh, no, just the bootlegger. 

Mr. Kein. That is the way I understood you. 

Mr. Witson. I meant to say, sir, that we had had a beneficial result 
from the standpoint of bootlegging, because the profit motive had 
been partially removed. 

Another beneficial result was that that reduction of $138.75 in fact 
became a $50 less cash amount that the customer had to have in hand 
if he was going to buy a car on normal terms of one third down, and 
the balance in 24 months. 

To put it another way, that $138, on a 24-month contract makes 
his monthly payments substantially lower, so it has been very beneficial 
to the public and I think the support of the bill under consideration 
today results from our desire to have the matter of “phantom freight” 
fully explored, so that if there is still freight charge which could be 
called “phantom” that it too can be removed and that a good look be 
taken at the arbitrary establishment of freight rates as brought out, 
I believe this morning, by Mr. Cooper, from Colorado, who testified 
that the bootlegging was worse in his area. He is right because he 
is 1,100 miles east of Los Angeles, and the company charges him the 
same amount of freight that they charge us. Therefore, he is now 
in the area where it is most advantageous to move in bootleg cars. 

Mr. Kietn. How far is he from Flint, do you know? 

Mr. Witson. He is closer to Flint than he is to Los Angeles, but 
he pays the same rate as Los Angeles. 

We are hopeful that this legislation will result in taking all of the 
water out of the transportation charge so that we can look our cus- 
tomers in the face, and know that we have an honest and provable, 
and correct statement of everything that he pays for. 

Mr. Kern. Does the customer normally know he is paying freight 
from Flint, when the car is practically assembled next door to your 
place of business? 

Mr. Witson. Yes, he does, sir, and for this reason: 

We do a substantial volume of business in California, particularly 
under the old freight rate of $276.75, to people who want to come 
back to the midwest or east to visit friends or relatives and pick up 
a car at our Flint plant. So we and Buick, and Packard, and every- 
body else, widely publicized that fact that this is how much you can 
save and pay for your vacation if you go back to Flint. So we give 
ourselves wide publicity as a selling tool. 

Mr. Kiern. When you say “we,” you mean the Chevrolet company, 
or you personally ? 

Mr. Witson. We dealers. 

Mr. Krxrn. It means a loss of business to you. 
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Mr. Wiison. Oh, no; it is our customer, for our account. 

Mr. Kuern. You get a certain amount on that whether they buy 
it in Flint or whether they buy it in your place? 

Mr. Wuson. They buy it in our place, we make the arrangements, 
and they pick it up in Flint, and save the freight, which is a com- 
pensation largely toward their vacation expense. 

Mr. Kuern. If I went to Flint, Mich., to pick up a car, would 
they ask me where I come from, and would the dealer in my area get 
the credit then for that sale? 

Mr. Wirson. No, sir. 

Mr. Hinsuaw. If you went to buy it there, that is different, but if 
you went to pick it up, you would be picking it up at your dealer’s 
order. 

Mr. Kuern. I can see that. You would say as long as you are 
going to Flint why don’t you drive it back, and we will get the credit. 
If I go there myself I get the advantage of not having to pay the 
freight charge, but no dealer gets a credit for it. 

Mr. Wirson. Except the selling dealer in that particular area. The 
factory itself does not sell to the retailer. 

Mr. Hinsuaw. Now, Mr. Chairman, may I ask the gentleman to 
describe to us the various systems that so-called bootleg dealers have, 
of getting their new cars from the vicinity of the parent factory, in 
his case, to California, such as the business of the drive-ctlie and the 
tow-outs, and the auto vans, and so forth, and approximately what 
those costs are, compared with the freight billing? 

Mr. Wirson. To the best of my knowledge, the cost of taking auto- 
mobiles from the Flint area, we will say, the Detroit area, to Los 
Angeles, by haul-away, would be something under $100. 

Mr. Hinsuaw. By haul-away, you mean auto van, do you not? 

Mr. Wizson. That is right. Quite common practice is to pick up 
drivers in the Detroit area who are desirous of going to California to 
bring the car out, practically for their meals. 

Mr. Hinsuaw. They share expenses; the advertisements are in the 
local papers, by the column-full, saying “Share expenses, drive out to 
California.” It might cost them $20 or $25, plus a couple of caravan 
taxes in several States if they get caught. 

Now, the gentleman will tell you, if I let him, I suppose, that the 
dealer who sells it in the Detroit area, or thereabouts, will temporarily 
transfer the car to the driver’s name. 

Mr. Kuern. But the dealer in the local area loses that sale? 

Mr. Wuson. That is right, it comes out into that area and it either 
goes directly into the hands of a used-car dealer for sale as a new 
or nearly new or never-sold car, or it may go across one of our auc- 
tions. We have two big auctions a week where new and late-model 
cars are auctioned in what I could best describe as a wholesale auction 
clearing house, and it is not ordinarily patronized by individuals who 
are attempting to make an individual purchase. As a matter of fact 
they police the auction pretty well, with their own stalwarts, so that 
even the Better Business Bureau, and representatives of our Associa- 
tion have great difficulty in getting in close enough to inspect the 
cars, and maybe pick up a serial number for tracing. 

Mr. Kern. That is not done by franchised dealers? 

Mr. Wirson. Those are not franchised dealers, no. Those cars nat- 
urally if they are driven over the highway, have had 2,500 miles of 
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use put on them without likely any proper predelivery service, and 
oftentimes the breaking-in oil, which is supposed to be taken out at 
500 miles is still in the car at 2,500 miles, which is very detrimental. 

Many of them are picked up, as related in new pene articles of acci- 
dents, and collisions, and high speed driving, an they are very careful 
to disconnect the speedometer so that the mileage driven does not show, 
and they are very careful to leave all of the st tickers and chalk marks 
wherever they might appear on the car so that that is their way of 
proving that it is actually a new car. It has not had the stickers 
removed yet. 

Mr. Kier. That is an argument mainly that you are giving us 
now, for this antobootlegging “bill, not so much the ® ‘phantom freight” 
bill. 

Mr. Wirson. The bootlegging is an end result of capricious freight 
charges. As those freight charges get down more to reality, you re- 
move the incentive or “profit incentive to go into the bootlegging 
business. 

Mr. Ktern. I realize these bills are more or less interrelated, and 
I would appreciate it if you could just confine yourself now to this 
particular bill. 

Mr. Witson. I believe that covers my statement, sir. 

Mr. Kern. I would like to recognize the gentleman from Missouri, 
Mr. Moulder. 

Mr. Moutper. I have no questions. 

Mr. Hinsuaw. I wanted to have the witness go into some detail 
as to the charges and costs in addition to the auto-van. There is the 
caravan. Can you state how much the average cost is for cara- 
vanning a car to, say, Los Angeles, or Dallas, Tex., or any other 
place? 

Mr. Wuson. I will be frank to tell you I do not know what you 
mean by caravan. 

Mr. Hrinsnaw. Driving in tandem, with a draw-bar between. 

Mr. Witson. I do not think that that is a very common practice. 

Mr. Hrnsuaw. I have passed plenty of them on the road. I do 
not know whether you have seen them or not. 

Mr. Wirson. Counsel informs me that in the brief presented to 

each of you, on page 15, there is a breakdown of many of those items 
which have been developed by our research staff. 

Mr. Hinsuaw. Now, I wish, Mr. Chairman, that this brief, entitled 
“The Case for En nacting ‘Anti-Phantom Freight’ Automobile Legis- 
lation”, with a table of contents, could be entered in the record either 
as an exhibit of this gentleman, who is now before us, or at some 
other time, because it contains the facts or most of the facts at least, 
which we are trying to get into the record. Without too much 
trouble, it could be made a part of his remarks, could it not? 

Mr. Kier. Without objection, I think we can insert this in the 
record at the conclusion of the gentleman’s remarks. 

Mr. Hinsuaw. Thank you. This brief is quite extensive on the 
subject of “phantom freight”. 

Mr. Witson. It was my intention, before concluding, to request that 
that inclusion be made. 

Mr. Krier. Without objection, it will be made a part of the record. 
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(The document is as follows :) 


THE CASE FOR ENACTING “ANTI-PHANTOM FREIGHT’ AUTOMOBILE LEGISLATION 


I. Introduction. 


H. R. 528, introduced by Congressman Carl Hinshaw of California on Janu- 
ary 5 of this year, is designed to make the levying of transportation charges 
in excess of the actual cost to the manufacturer unlawful. 

A similar bill was introduced in the 83d Congress. In testifying on this bill, 
the Federal Trade Commission disclosed that the Commission was fully aware 
that some manufacturers have been charging “phantom freight” since 1939, 
at which time the Federal Trade Commission held extensive hearings per- 
taining to the automobile industry. 

At the hearing held during the 83d Congress, Congressman Hinshaw in- 
quired of the Federal Trade Commission why it did not proceed to put an 
end to this practice. There is no evidence that the Commission or any other regu- 
latory body of the Government has or intends, under the present law, to take any 
action in connection with this practice. 

The charging of “phantom freight” is of questionable legality and a fraud 
upon the purchasers of automobiles. For that reason this legislation has been 
introduced in order to bring an end to this practice. 


Il. “Phantom freight” defined. 

As used in connection with the automobile industry, “phantom freight’ 
is understood to mean those charges for freight made by the manufacturer of 
the dealer for the transportation of a new automobile which in fact the manu- 
facturer has not been required to pay. These charges are passed on by the 
dealer to the purchasing consumer. 


Ill. How “phantom freight” works. 

In the franchise agreement which the dealer must sign with the manufac- 
turer in order to have the privilege of selling his products, the manufacturer 
reserves unto itself the privilege of determining the method by which auto- 
mobiles will be shipped to the dealer’s place of business. The manufacturer 
also specifies in the franchise that it has the right to charge the dealer rail- 
road rates from Detroit, Mich., regardless of the actual place at which the 
vehicle is produced. 

Here is an example. A manufacturer, whose principal plant is in Detroit, 
has an assembly plant in Los Angeles, Calif. This manufacturer ships in bulk 
the component parts of an automobile in a knocked-down or unassembled con- 
dition to the assembly plant. The automobiles are assembled at the assembly 
plant and then delivered to the franchised dealer in Los Angeles. The manu- 
facturer charges this dealer freight for a completely assembled automobile as 
if shipped assembled from Detroit to Los Angeles. The difference in freight 
between the cost of shipping the knocked-down parts from Detroit to Los An- 
geles and shipping the assembled automobiles this distance is substantial. This 
freight difference is called “phantom freight.” In other words, it is a charge 
levied by the manufacturer upon the dealer which the manufacturer in fact has 
not paid. 

Au thes factor that not infrequently enters into the picture is that not all 
of the knocked-down parts are manufactured in Detroit but many may be manu- 
factured in the immediate vicinity of the assembly plant. However, the manu- 
facturer charges “phantom freight” on these parts just as if they had in fact 
been manufactured in Detroit and shipped to Los Angeles. 


IV. WHY MANUFACTURERS CHARGE “PHANTOM FREIGHT” 


(a) It is profitable. 

Due to many well known geographic advantages, the automobile industry 
originated and developed in the Detroit area. With the rapid expansion of the 
demand for automobiles and the tremendous market areas involved, manufac- 
turers recognized the importance of the freight element in price and decided to 
erect assembly plants throughout the United States which would assemble auto- 
mobile parts shipped to them at rates lower than those which apply to an 
already assembled unit shipped to that point. This would result in a major 
freight saving. This development of assembly plants applied particularly to 
General Motors and Ford. 
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Fortune Magazine, in 1939, estimated a cost breakdown for Chevrolet, assum- 
ing a million car output. In this estimate there was a manufacturing profit of 
$33 per car on a million unit per year output basis, or $33,000,000. In 1936, Chev- 
rolet sold 996,000 units and according to the Federal Trade Commission study, 
made a net profit of $77,000,000 on this output. If the Fortune cost estimate 
is accepted, “phantom freight’ was a larger source of profit than that received 
from the markup over actual manufacturing costs of the automobiles themselves, 

In 1951, the price differential due to freight charges between Detroit and New 
York for Fords, Chevrolets and Plymouths was approximately $90. Fords are 
assembled in Edgewater, N. J.; Chevrolets in Tarrytown, N. Y.; but Plym- 
outh’s closest assembly plant is in Detroit. It can be seen that there is 
considerable profit to be made from “phantom freight” but all manufacturers 
are not in a position to take advantage of it. 

To measure the specific magnitude and extent of “phantom freight” at present 
requires certain items of information. These are: (1) The amount of freight 
paid by the dealer to the manufacturer for the delivery of each car: (2) the 
legitimate freight rate CWT between the vehicle’s actual point of origin and 
the dealer’s place of business; (3) the shipping weight of each vehicle; (4) the 
amount paid by the manufacturer to the firm transporting the vehicle—the 
unassembled parts to the assembly plant and the assembled units to the dealer’s 
place of business. 

Insofar as the freight payments are concerned, we have in hand invoices from 
dealers throughout the country. Freight rates on automobiles shipped by both 
rail and truck have been obtained from freight exnerts. Shipping weights have 
been obtained from bills of lading supplied by dealers. 

The transportation cost of a vehicle to the dealer can thus readily be deter- 
mined as can the actual cost of shipping the vehicle from Detroit by rail or 
truck. However, information on the manufacturer’s actual cost of shipping 
vehicles is harder to acquire. Despite this problem, certain conclusions may 
be reached regarding the existence and magniture of “phantom freight.” This 
is illustrated by the table below. 

TABLE 1 


Actual Amount 
shipping | charged to | Difference! 
dealer 


Chevrolet . _... <—e ewe aks 
o 
do.........| Los Angeles ° meg i 
Plymouth. _..| Evansville, Ind \ 105. 69 
Olds Los Angeles . 1, 032. 62 


1 Difference figures are not net. From these would be deducted the cost of shipping unassembled units 
to the assembly plants. The balance would represent “phantom freight.’ 


While the differences shown here are not “net” differences in that the ship- 
ping costs of the KD (knocked-down) automobiles have not been deducted in 
order to arrive at the actual “phantom freight” element, the cost of shipping 
unassembled units is substantially lower than that of an assembled unit shipped 
to the same destination and by the same means of transportation. 

For anyone other than the manufacturer to determine the exact cost of 
shipping unassembled automobile units from the point at which each part 
originates to its destination would be an almost impossible task in terms of 
time and money required. In lieu of such a detailed analysis we have esti- 
mated the cost of shipping vehicles KD on the following basis: 

1. We have assumed that all parts (except tires which are produced in 
Akron, Ohio) are shipped from Detroit. This assumption will result in higher 
than actual costs since many parts are shipped to the assembly plant from 
points closer to them than Detroit. 

2. There are almost as many freight rates for the shipment of unassembled 
automobile parts as there are parts. In order to insure the accuracy of our 
premise, we are selecting the third highest rate as the minimum for our calcu- 
lation. Actually, of course, there are a countless number of parts that would 
carry a lower rate. 


1 Chevrolet, Fortune magazine, January 1939, p. 108. 
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The table below, therefore, shows the minimum estimated amount of “phantom 
freight” presently charged on a unit delivered in several assembly plant cities. 


TABLE II 





Cost of KD 
unit rail 
freight— 

Detroit to— 


Percentage 
of ‘‘phantom 
freight’’ 
charged 


Factory 
charge to 
dealer 


Atlanta, Ga $51. 49 | $98. 27 90. 
Norfol., Va 31. 55 | 75. 81 40. 
Los Angeles, Calif oa 239 94 16 
Edgevater, N. J 27. 13 66 24 44. 
Evansville, Ind 5. 55. 94 11. 





Each cf these cases is evidence of the existence of a substantial amount of ‘‘phantom freight.” 


How much the factory makes by charging “phantom freight” no automobile 
firm has ever publicly disclosed. However, the Wall Street Journal of October 
22, 1954, makes the following statement : 

“One auto executive figures the cost of hauling a higher priced car, such as a 
Lincoln from Detroit to Los Angeles is roughly $350. The cost of shipping only 
the parts the same distance (to be assembled in Los Angeles) is $150 he con- 
tends. This means that the company saves $200 a car.” 


(b) It is used as a device to maintain the price spread between different makes 
manufactured by the same company 


Manufacturers have long used “phantom freight” as a device to aid them in 
mainta ning the price spread between the various models of their line. A certain 
price spread must be maintained between, for instance, Ford, Mercury, and Lin- 
coln of the Ford Motor Co. and similarly the Chevrolet, Oldsmobile, Buick, and 
Cadillac of the General Motors Corp. The plants for these automobiles are in 
different areas. If prices were not based on Detroit, manufacturers maintain, 
there would be many areas where the price spread between the various price 
classes would be distorted so that, for example, for only a few dollars additional 
a customer could buy a Mercury instead of a Ford. 


(c) To eliminate unfair competition with manufacturers, which do not have 
assembly plants 


Companies with assembly plants have contended that if actual freight were 
required to be charged, those companies which had no assembly plants near the 
various markets, would be put at a disadvantage and thus priced out of the 
market, causing further concentration of the industry. This argument is valid 
only if the price of the automobile to customers is reduced in the amount of the 
“phantom freight” eliminated. But the facts appear to refute the validity of 
this argument. 

Thus, to prevent an unfair competitive relationship with the manufacturers 
without assembly plants those having assembly plants have charged “phantom 
freight.” 

(ad) To prevent economic hardship to area wherein assembly plants are located. 


Manufacturers having large assembly plant setups have at times taken the 
position that without “phantom freight” they would close down their assembly 
plant operations and thus an economic hardship would be worked upon the com- 
munities in which the assembly plants are located. 

Taking this argument at face value, despite the obvious contradictions which 
have been made at other times, it is nevertheless extremely unlikely that as- 
sembly plants would be reduced in number. 

The reason that the elimination of “phantom freight” alone is not likely to 
bring about a closing of assembly plants is because there are other and more 
compelling justifications for the existence of assembly plants than merely a 
device from which to derive “phantom freight.” 

Decentralization of productive capacity is not a development unique to the 
automobile industry. This development has taken place in practically every 
major industry. The desire for production facilities throughout the country is 
furthermore due to many factors among which freight costs are just one. 

The desire to attain optimal production is a major consideration in this de- 
centralization move. It is inefficient and uneconomical to simply add to an 
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existing plant beyond a certain point. While certain duplications do take place 
as a result of decentralization, it would certainly be erroneous to assume that 
such duplications represent unnecessary or wasteful expenditures. Even in 
the expansion of a single plant operation certain duplications are necessary. 
By virtue of such expansion more equipment producing more units of the product 
are required. This is duplication. With an expansion of the labor force, more 
supervisory help is needed—this is duplication. With more volume, duplications 
crop up in every phase of the operation, This condition is recognized and ac- 
cepted by business because it is the economic thing to do. 

Furthermore, the assembly plant system is not only a production device, but 
also an important factor in marketing. Every manufacturer aims to reach each 
market first with the most. The American consumer is a notoriously impatient 
purchaser. 

With the number of options available on the present-day automobile, it is a 
matter of great importance to the manufacturer to be in a posiion to provide 
each market as rapidly as possible lest the business be transferred to his com- 
petitors. The assembly plant system is a device by which the manufacturer can 
service far distant markets rapidly and efficiently. The success of Ford and 
General Motors must be attributed to a substantial degree to their ability to 
finance the far flung assembly plant systems which today help make these two 
firms the dominant force in the automobile industry. 


Vv. WHY “PHANTOM FREIGHT” IS BAD 


(a) The dealer is being charged for something he doesn’t receive. 

To assume that all new automobiles originate in Detroit and therefore all 
freight charges should be calculated from Detroit is an obvious distortion of the 
fact. In 1954 only 32.1 percent of all motor vehicles produced were manufac- 
tured in the State of Michigan. 

The fallacy of charging rail freight rates on all vehicles shipped is also obvious. 
Many are shipped by truck. An even greater substitution of fiction for fact 
takes place when the transportation of automobiles by water is ignored. 

The importance of water transportation is attested to by the fact that in 1951, 
the number of vehicles received by water at Buffalo was 177,894; the rail move- 
ment, on the other hand, was 92,016, not much more than one-half of the move- 
ment to Buffalo by water.’ 

The average excess cost to the Chrysler Corp. in 1951 for shipping by rail as 
compared with shipping by boat-truck was $6.20 per vehicle, or 17 cents per 100 
pounds based upon an average weight of 3,651 pounds, for the 4 makes Chrysler 
produces, and 20 cents per hundred pounds based on an average weight of 3,141 
pounds for Plymouth, its volume make.* 

Since it is the practice to charge all rail freight to the dealer, the element of 
“phantom freight” arising from shipment by water-truck even exceeds that from 
truck shipment. 

(b) “Phantom freight” creates unfair competition among dealers. 

The automobile retailing business is one of the most competitive operations in 
the American economy. It is a phase of retailing composed primarily of small 
private businessmen. For example, over 80 percent of NADA’s members sold 
fewer than 300 new motor vehicles during the substantially better than average 
year of 1954. 

That this is a highly competitive business is evidenced by the hundreds of 
millions of dollars spent by the manufacturers in the constant battle for the 
market. 

As a result of this tremendous effort the American public is benefitted. Effi- 
ciency of production and distribution has developed. 

The existence of “phantom freight” constitutes a threat to these thousands of 
private enterprises. Due to the difference between what the dealer is charged 
for freight by the manufacturer and what the manufacturer pays, an element has 
been introduced into automobile retailing which is not only bad for the dealer 
body but also for the buying public. That practice is “bootlegging.” 

As shown in table IV on page 15, it is possible to transport automobiles by 
means of two-bar or driveaway at savings of as much as 80 percent over the 
charge made to the dealer by the manufacturer. 


2ICC investigation and suspension Docket No. 5745, Automobiles from Detroit to the 


east, p. 354. 
8 Ibid., p. 358. 
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The attractiveness of these alternative methods of transportation can be illus- 
trated by the fact that in April of 1954 (prior to the freight adjustments in the 
fall of 1954) a Portland, Oreg. dealer who paid $413 in freight on the heaviest 
Cadillac could get the same car delivered through a driveaway company for $75 
or he could have two of these cars tow-barred for $150.‘ 

By eliminating “phantom freight” “bootlegging” will be reduced and the un- 
fair competition it creates minimized. 


(c) “Phantom freight” creates unfair competition among the manufacturers. 


Those manufacturers with assembly plant systems are able to charge “phan- 
tom freight” and thereby derive greater profit than those which do not have 
assembly plants. The advantage gained by increased profits and greater capital 
embody all those benefits that go with size and wealth when the larger and 
wealthier are competing with the smaller and less wealthy. 


(d) It works a fraud on the public. 


The “phantom freight” charges imposed upon the dealer by the manufacturers 
are in turn passed on to the purchaser from the dealer. So actually, we have 
the manufacturer charging “phantom freight” to the buying public. The buying 
public is led to believe that they are paying actual freight when in fact, in most 
instances, they are not. 


(e) It stimulates the practice of “bootlegging.” 


The difference between the freight charged to the franchised dealer by his 
manufacturer and the cost of tow-barring or driving away by purchasers from 
“pootleggers” has created a traffic in vehicles which are sold in competition 
with the franchised new car dealer. These “bootlegged” vehicles are gen- 
erally represented to the public as being new vehicles or by the use of such 
terms as “current” models are implied to be unused units. Actually such 
vehicles may have been driven hundreds or even thousands of miles under 
conditions which are harmful to the vehicle. 

“Bootlegged” vehicles are generally sold from open lots, by sellers with a 
minimum business investment and as a rule who are in no position to provide the 
necessary service and warranty to protect the consumer. Thus the disparity 
in freight costs paid by the new car dealer and those paid by the person selling 
pseudo-new vehicles from a used car lot awards the latter an automatic ad- 
vantage over the new car merchant who not only provides the necessary know- 
how to maintain the complex automobiles of today but who has made a tre- 
mendous investment in his business and is in many instances the most important 
economic entity in his community. 


(f) “Phantom freight” employs the basing point system. 


In the Fortune study, it was stated that General Motors admitted the re- 
ceipt of “phantom freight” but held that it benefitted certain areas. This state- 
ment is difficult to rationalize since there does not seem to be any area in 
which freight absorption is practiced.® 

This is not to be taken as meaning that no freight absorption takes place under 
the automobile industry’s pricing system. It is a well known fact for example 
that one manufacturer produces all the bodies for its station wagons at its 
main production plant and also that convertibles may be shipped from a plant 
more distant from the dealer’s place of business than the usual source of 
supply. In such instances certainly some freight absorption takes place; how- 
ever, this is not area absorption in the normal meaning of the term. 

Area freight absorption normally pertains to the reduction of freight charges 
to the recipient of the commodity below the actual cost of such freight to 
the shipper who compensates himself for this by an overcharge in another 
geographic area. It is the system of absorption plus “phantom freight” which 
is most frequently ident’fied with the basing point system; however, “phantom 
freight” without absorption is just as genuinely a characteristic of the basing 
point system. 

Present pricing practices of the automobile manufacturers are in fact a 
single basing point operation. Under this system the buyers all pay the price 
charged for the goods by the seller (or sellers) at the basing point plus a 
“freight” charge equal to the freight from the basing point of the buyer’s des- 
tination. This charge is uniformly made to all buyers by all sellers regardless 


4“Automotive News,” Detroit, April 22, 1954.—Rates here refer to tow-bar companies 
which do not guarantee delivery or file rates with ICC. 
5 Chevrolet, Fortune magazine, January 1939, p. 108. 
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of where the goods are produced. “If the individual producer or seller always 
calculated his delivery price by adding the actual freight from his own place 
of production or shipment there would be no occasion to use the term ‘basing 
point’. ” 

The temporary National Economic Committee in its Investigation of Con- 
centration of Economic Power had the following comment to make on the trans- 
portation practices of the automobile industry : 

“The geographic price structure for the distribution of motor vehicles is usually 
thought of as an f. o. b. plant system, yet it includes many features commonly 
associated with the use of basing points. The delivery price at any locality 
is arrived at by adding all rail freight from the manufacturer’s central plant or 
headquarters to a uniform f. o. b. plant price. 

“The significance of this practice should be interpreted in light of known char- 
acteristics of the industry. In the first place, there are only one or two manu- 
facturers whose main plants or offices are located outside of Michigan and these 
exceptions are not among the largest producers. Consequently prices for the 
bulk of the product are computed on the basis of all rail freight from Detroit 
or some point in Michigan. 

On the other hand, a large and probably increasing proportion of the cars at 
present are being assembled at points outside of Michigan and many of the parts 
entering into the finished vehicle are also being manufactured at places other 
than the nominal point of shipment. Under the circumstances it is unlikely that 
the actual cost of shipping parts to the assembly plant and then transporting 
the finished vehicle to the point o fdelivery will be the same as the all-rail freight 
from the central plant to destination. Moreover, a substantial and probably in- 
creasing proportion of the total number of automobiles produced is shipped to 
destination either entirely or part way by truck or water; yet, the delivered 
price is always computed on the bas's of all-rail freight. 

“Consequently the price structure, at least for passenger automobiles, has 
many of the characteristics of the single basing point system, with the ex’eption 
that instead of all companies charging freight from some single agreed point, 
such as Detroit, each company quotes from the location of its own home plant 
or office. In view of the high concentration of all producers in Michigan, how- 
ever, this variation is not of major significance ; for all practical purposes prices 
paid by buyers vary in much the same way as they would if an orthodox basing 
point scheme were used.” 

The basing point system under which the automobile industry obviously op- 
erates has been the subject of much discussion. 

Many important industries employed basing point pricing prior to the decision 
of the Supreme Court in the cement case in 1947, calling the legality of this 
method of pricing into question. 


VI. EFFORTS MADE TO ELIMINATE THE CHARGING OF “PHANTOM FREIGHT” 


(a) With the manufacturers 


In 1954 conferences were held by NADA with certain of the manufacturers 
concerning the subject of charging “phantom freight”. These conferences were 
inconclusive and did not indicate a disposition on the part of the manu.acturers 
to discontinue the practice. 

As a result of increasing clamor by automobile dealers, particularly those lo- 
eated on the west coast; the introduction of the Hinshaw bill in the 83d Con- 
gress to outlaw “phantom freight” ; and the constant efforts made by NADA; some 
freight adjustments were made in October of 1954. 

The initial action by Ford was quickly followed by General Motors and the 
other manufacturers. The table below shows the reduction in distribution and 
delivery charges for a Ford Customline V-8 sedan at selected points throughout 
the country, the wholesale price increase for that model and the resulting net 
change in net charge to the dealers. 


* Robinson-Patman Act Symposium, 1948 edition, CCH, p. 96—by Walter B. Wooden, 
Associate General Counsel. 

7 Investigation of Pesoratvating of Economic Power, Temporary National Economic 
Committee, Monograph No. 1, pp. 330-331. 
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1 Ford Motor Co. release, November 1954. 


While these figures show rather substantial freight reductions in the areas 
farthest from Dearborn, it must be remembered that even in these areas, 
“phantom freight’ has been by no means eliminated. Furthermore, the area 
favorably affected by the revisions constitutes less than 25 percent of the auto- 
mobile market. 

Prior to October 1954, franchised new car dealers paid factory freight charges 
according to the following schedule. Charges for delivery by tow bar and 
driveaway are also shown, 
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(b) With the Federal Trade Commission. 


The Federal Trade Commission in its report on Motor Vehicle Industry, June 
5, 1939, page 1072, stated : 

“Some manufacturers often bill their dealers for transportation in amounts in 
excess of the actual cost of delivering automobiles to the dealers. It appears 
that the greatest number of dealer complaints concerning excess freight charges 
pertain to the manufacturers’ practice of shipping automobiles to dealers from 
nearby assembly plants and requiring the dealers to pay for transportation in 
an amount equivalent to, or even greater than, the rail freight rates from the 
factory to the dealers’ delivery points.” 

The Commission concluded its remarks on this subject on page 1077 by saying 
that the charging of “phantom freight” was “* * * an unjustifiable imposition 
upon the purchasers of such vehicles, which should be eliminated.” 

On June 3, 1954, NADA asked the Federal Trade Commission to hold a meeting 
to discuss questions relating to freight charges in the automobile industry. The 
introduction of the Hinshaw bill into the House during the 83d Congress caused 
NADA and the FTC to call off the conference. 

In the hearings before the Interstate and Foreign Commerce Committee of 
the House of Representatives in the 88d Congress on the Hinshaw bill, an identi- 
eal bill to the present one, the Federal Trade Commission was fully apprised 
of its 1939 position on this subject and requested by Congressman Hinshaw to 
do something about it. To date there has been no evidence of any disposition 
on the part of the Federal Trade Commission to act on the matter. 


VII. LEGISLATIVE RELIEF IS ONLY CURE TO SITUATION 


While the freight revisions in the fall of 1954 were a step in the right direction, 
they were only a step. “Phantom freight” still exists—in the Far West as well 
as the balance of the country. 

In the Pacific Coast States where freight reductions were the greatest though, 
“phantom freight” was not eliminated, the revision of the rates did have a 
definite and beneficial effect upon the automobile retailing business. In this area 
dealers had been particularly hard hit by the influx of vehicles driven or towed 
from areas around Detroit and sold in competition with new vehicles delivered 
to the dealers by the manufacturers. Decreasing the freight differential between 
the “irregular” vehicle and the legitimate unit permitted the dealer to reduce 
the disadvantage in his market and also permitted the public to purchase 
genuinely new vehicles at reduced prices. 

To insure a complete and permanent elimination of the practice of charging 
“phantom freight,” it is mandatory that this legislation be enacted. 


VIII. H. BR. 528 PROVIDES THE CURE TO “PHANTOM FREIGHT” 


This hill is designed to make the charging of “phantom freight” unlawful. 

It restricts the charging of freight to that which is actually paid to the 
carrier for the transportation involved. 

Not only will the passage of this bill correct this freight practice but it 
will contribute materially to reducing the practice of “bootlegging.” 


[H. R. 528] 


A BILL To amend section 5 (a) of the Federal Trade Commission Act with respect to 
certain unfair methods of competition in connection with the sale of motor vehicles 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 5 (a) of the Federal Trade 
Commission Act (15 U. S. C., sec. 45 (a)) is amended by adding after the first 
paragraph thereof a new paragraph as follows: 

“For the purposes of this section, it shall be deemed to be an unfair method 
of competition in commerce, and an unfair or deceptive act or practice in com- 
merce, for the manufaturer of motor vehicles to charge or collect from a person 
to whom such manufacturer sells any such motor vehicle in commerce any 
amount represented as or attributed to freight or transportation charges, to 
the extent that such amount is in excess of the actual cost to such manufacturer 
of the freight or other transportation charges incurred in making delivery of 
such motor vehicle to such person.” 
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IX. THIS LEGISLATION IS IN THE PUBLIC INTEREST, 


The importance of the automobile industry to the economy and life of America 

is established. Any condition or practice that is undesirable or adversely 
affects the norma! health and growth of this industry is not in the public interest. 
The charging of “phantom freight” is such a practice. The elimination of the 
practice of allowing the charging of “phantom freight” by this legislation will 
be in the public interest. 

The passage of this bill will eliminate a deceptive practice from the automotive 
industry. It will remove one cause of unfair competition from among the 
dealers. It will remove one form of unfair competition from among the manu- 
facturers. It will contribute materially to the elimination of the practice of 
“bootlegging” which is not in the public interest. 

Mr. Hinsnaw. Now, you say that there is another witness coming 
before the committee dealing with another part of the United States. 
I shall not ask any more questions of this witness. 

Mr. Kier. Did you have any questions, Mr. Beamer ? 

Mr. Beamer. No, not alate on “phantom freight,” but I fear 
that since these three bills are thrown together, that we automatically 
can be thinking about all three of them. . 

I want to ask this one question: Does the “phantom freight” affect 
the people who are at a great distance from the source of manufacture, 
the place of manufacture, shall we say, from Detroit? Would it af- 
fect those people that are a greater distance more than those who are 
not so far away? Is it a problem, for example, in Indiana, where 
we are probably 150 or 250 miles, as much of a problem for those 
of you in California ? 

Mr. Wixson. I do not believe it would, sir, because there is such 
a smal] amount of freight involved. 

Mr. Beamer. I am wondering whether we do have the problem 
at all, or whether that is involved. I have heard the automobile deal- 
ers in our area, and in our districts, and our Middle West, complain 
about other matters, but they have not, to me at least, expressed much 
concern over the “phantom freight.” But I know that we have heard 
witnesses just as you have indicated today, who are quite concerned 
about it, because it seems to be quite an item on the cost of automobiles 
delivered out in the Far West. 

Mr. Witson. I do not have the definite freight in mind that would 
apply to those areas, but it follows that the freight at the point of 
origin, Flint, Mich., would be zero, and it would only be a nominal 
amount in Detroit, and a little bit more in Toledo, and a little bit more 
in Indianapolis, far less than the case of shipping to the Pacific coast, 
or the Atlantic coast. 

Mr. Hinsuaw. Here is an item in Evansville, Ind., that the cost of 
a knocked-down unit by rail freight from Detroit to Evansville, is 
$26.46, whereas the factory charge to the dealer at that place is $55.94, 
and therefore the percentage of “phantom freight” charged in Evans- 
ville, Ind., is 111.4. It is not a large amount, but on the other hand, 
its percentage is great. 

Mr. Beamer. On the percentage basis, it might be the same through- 
out the country. 

Mr. Hinsuaw. Mr. Chairman, in response to the gentleman from 
Indiana, I will say that it is very seldom that the dealer receiving the 
automobile from the manufacturer, he being a local dealer, more or 
less, will deal with a nearby dealer on the basis of bootlegging. 

In the first place, he has to receive money enough to repay him for 
the cost of putting the papers through, and that may run as high as 
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$15 to $20, and absorb any difference in freight that might be involved. 
But the further away you go, the greater becomes the problem. 

Finally, you find the dealers surrounding the immediate vicinity of 
a manufacturer taking large quantities of cars and bootlegging them 
to distant places, franchise or nonfranchise dealers. Am I correct in 
stating that? 

Mr. Witson. That is correct. 

Mr. Kxetn. So that it sums up to this, that the manufacturers 
charge the dealer as freight what it would have cost if the complete 
car had been shipped from Flint or wherever the car is manufactured 
to wherever the dealers place of business is, is that correct 

You cannot say that they take a figure out of the air. They take 
the actual rail transportation charge, regardless of what it costs to 
ship that particular car. Would you say that is a fair statement of 
fact ? 

Mr. Witson. I would say that prior to this arbitrary freight adjust- 
ment of last fall, that the freight on a car shipped from Flint to desti- 
nation would have been the actual rail-freight, as published in our 
freight tariffs. 

Mr. Kier. Regardless of whether that car had actually been 
shipped from that place to your place? 

Mr. Wuson. That is right. 

Mr. Kuern. Now, do you know what basis was used in this adjust- 
ment that was made about a year ago? How did they arrive at the 
adjusted figure ? 

Mr. Witson. We have no idea on that, and I do not believe any 
definite formula was ever developed. 

I cite you that the Ford Motor Co. made the first announcement of 
a freight adjustment. It was followed 5 days later by General Motors, 
who went a little step further, both as to perimeter and amount. 
About 4 days following that, Ford made a second adjustment, essen- 
tially matching the General Motors’s plan, and then over a period of 
3 or 4 weeks, other manufacturers likewise fell in line because of 
competitive reasons. 

I do not think that there was any uniform formula, and I believe 
that for this reason, also, that the adjustment in the price of trans- 
portation charge on a Cadillac, which is made only in Detroit, Mich., 
was also reduced in California. So it became a matter of policy rather 
than fact. 

Mr. Kern. It is just like a price cut. 

Mr. Wuson. That is right. And the adjustment in freight between 
Chevrolet adjustment, and a Buick adjustment, and an Oldsmobile 
adjustment, I am sure in my own mind, has no relationship at all to 
the difference in the weight of the vehicle. It is more in relation to the 
selling price. 

Mr. Kixtn. Which would serve to prove that these companies con- 
sider that so-called freight charge as part of the price structure, and 
they manipulate it whatever way may be to their advantage. 

Mr. Witson. I would like to give you one more vee of informa- 
tion, if I might. There has been much written, and I believe, some- 
thing touched on relatively in a minor way, by way of testimony here, 
about the area in which the automobile population is concentrated in 
the United States. I would like to tell you that the fact is that 57.4 
percent of all of the automobiles in America are in those States which 
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border the Pacific Ocean, the Gulf of Mexico, and the Atlantic Ocean. 
The perimeter of the United States is involved, and we got some relief 
in the freight adjustment last fall, and dealers in the smaller perimeter 
and closer to Flint, did not get the relief. The end result which is 
desired is that we all get relief by having nothing but the actual freight 
charged, as the bill is designed for. 

Mr. Bramer. That brings up a point that you just made, and I think 
that the gentleman from California has pointed out, for example, that 
the car delivered in Evansville has 111.4 percent of “phantom freight” 
over the regular freight. I am wondering whether that charge is all 
freight or whether it is added by the manufacturer in his effort to 
equalize, shall we say, between a nearby point, and a far distant point. 

Mr. Wutson. I think counsel is acquainted with that study. 

Mr. Beamer. It seems that that is a bit out of proportion. 

Mr. Kirxs. The factory does not disclose the reason for it. 

Mr. Beamer. Is there discrimination or a difference at least between 
the amount of freight that is added by them? You said there were 
three items included in those charges. 

Mr. Krrx«s. At least three, sir. 

Mr. Kern. I might say that Mr. Crumpacker is present and he is 
the author of the bill that the committee passed last year. I am happy 
to see that he still retains his interest in this problem. 

Mr. Beamer. I might say for our colleague, that he comes from an 
automobile town, and they manufacture automobiles in South Bend. 

Mr. Kern. I come from a town that uses them, and I, too, am very 
much interested. I would be interested in somebody telling me if 
anybody in this room knows, how the automobile companies treat this 
transportation charge in their tax structure. They certainly cannot 
deduct this entire amount as an item of expense, can they ? 

Mr. Kuetn. Does anybody know that? 

Mr. Witson. Quite the contrary, I think it is a large contributor to 
their net profit. 

Mr. Kuern. I do not see how they can justify this as an expense. 
This is an absolute profit. It is like any other item they might use 
to mark up the price. 

Mr. Wuson. We are going to bill 8 or 9 million units this year and 
if phantom freight exists at all, multiplied by 8 or 9 million, it is a 
sizable figure. 

Mr. Kirxs. We don’t know how the factory does it, sir. We are 
under the impression that it is a profit device. 

Mr. Hinsuaw. Mr. Examiner, I was informed by a very substantial 
person in the automobile business, who did not wish his name to be 
disclosed, that certainly one large automobile manufacturer claimed 
that he made between $300 million and $350 million a year on nothing 
but spurious freight charges. 

Mr. Moutper. Do I understand that, for example, if an automobile 
is assembled in Los Angeles, where Congressman Hinshaw is from, 
even though there would be no actual freight charges or freight paid 
out by the manufacturers, nevertheless, there is a freight charge placed 
on that automobile, which is delivered in the city of Los Angeles? 

Mr. Wixson. The only freight that the manufacturer paid out on 
the completed automobile would be the freight that he pays to get it 
from the factory to the dealer’s place of business. 
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Mr. Kuern. The dealer, however, pays this charge you are talking 
about ¢ 

Mr. Wiuson. We reimburse the factories, but they are the ones that 
pay. It comes to us as a prepaid shipment. 

Mr. Movutper. Of course, the freight charges on the manufactured 
parts going to Los Angeles may add to the cost of production and 
assembling of the car there, but there would be no actual freight upon 
the finished product paid out by the manufacturer. Is that not so? 

Mr. Kirxs. That is correct. 

Mr. Witson. Other than the charge. 

Mr. Moutper. Of the completed and finished product. 

Mr. Wirson. Other than the charge from the manufacturer’s door 
to the dealer’s door. The manufacturer does pay that, and then he 
collects it back from us on his regular car invoice. 

Mr. Moutper. I know, but the point I am getting at: He has already 
added the freight charges on the manufactured parts which he sends 
out there to the assembling plant, where they are put together. That 
is part of the cost of production, the manufacturing cost of the finished 
products. 

I am sure the manufacturer includes the freight on that as a part 
of the cost of the production of the automobile, of the finished product. 

Mr. Witson. That is right. 

Mr. Moutper. Therefore, you can consider, if he adds additional 
freight charges in addition to that, on the finished product, the freight 
charges are doubled. 

Mr. Wirson. That is right. 

Mr. Kuern. All I can say is that that is a pretty good business to be 
in. 

Mr. Beamer. Perhaps the counsel can clarify this. 

Is it not a fact that when this new freight charge system was put 
into effect last fall—I think you referred to that—the manufacturers 
increased the freight charged to the Midwest dealers by an amount 
sufficient to offset the revenue loss through the cuts in freight charge 
to more distant points ? 

Mr. Kirxs. There is evidence that the price was adjusted to com- 
pensate so that the end result was that in this adjustment, which, in- 
cidentally, only affected about 25 percent of the automobile market, it 
did not cost the manufacturers any money. 

Mr. Beamer. In other words, they broke even, but someone else 
had to pay more ? 

Mr. Wirson. The best evidence we had is to the effect that the fac- 
tories did not lose a cent in this adjustment, and in some instances 
they have made money out of it, so that the end result is that the 
factories are no worse off than they were before. 

Mr. Beamer. It was a voluntary adjustment, more or less, was it not ? 

Mr. Wirson. Entirely voluntary. 

Mr. Hinsuaw. It was entirely voluntary, Mr. Beamer, in the fact 
that this committee passed a bill out to the floor of the House, and it 
was passed in the House unanimously. And the bill that I had was 
passed out of the committee and reported to the floor. And of course, 
it was voluntary except for that. 

Mr. Kier. Thank you very much, sir. 

I understand that a witness who has been present all day, scheduled 
to testify in opposition to the bootlegging bill, is here. As long as we 
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are reopening the hearing, I call Mr. Matt Triggs of the American 
Farm Bureau Federation who has a short statement. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Trices. Thank you. Mr. Chairman and members of the com- 
mittee, the opportunity of presenting the viewpoints of the American 
Farm Bureau Federation with respect to the issues under considera- 
tion by the subcommittee is appreciated. 

This statement is based upon a policy adopted by the official voting 
delegates representing the member State Farm Bureaus at the last 
annual meeting of the American Farm Bureau Federation. At that 
time the delegates approved the following policy statement : 

We are opposed to modification of antitrust legislation to authorize contracts 
which restrict sales by distributors on the basis of class of buyer or territory. 

Our position in this respect, as well as on other issues relating to 
monopoly and monopolistic practices, is based on our conviction that 
competition is the basic and fundamental element in the spirit, the 
drive, the dynamic growth, the efficiency and the adaptability of the 
American economy. Under this concept each concern must demon- 
strate, day by day, that it can provide a product or a service, acceptable 
to consumers. A constant incentive to provide a better product or 
service is maintained. 

This is a peculiarly American concept. Many other capitalistic 
countries do not cherish the concept of competition to the same degree 
as we. In many capitalistic societies complex restrictive arrangements 
have been developed, are constantly being developed and revised, to 
protect each concern in its share of the market, to protect the margins 
of distributors, to stratify and regulate the ways of doing business. 
By such means inefficiency is protected and the drive toward constant 
improvement is diminished. The consumer, the public, pays the bill. 

The best defense the capitalistic system has against its detractors, 
is that competition forces each business to cut its cost to the minimum, 
and that the public shares in the efficiencies and economies thus created. 
But this defense is destroyed if the force of competition is weakened 
by monopolistic and restrictive devices. 

Business people generally support the principle of competition. 
But by the nature of things business people are constantly engaged in 
finding ways and means to avoid competition. They are for competi- 
tions—but, when it begins to hurt them they tend to cast around to 
find ways and means to avoid the impact of competition on their 
particular business. Business people are often adept at finding per- 
suasive reasons and language in support of their desire to avoid 
competition. 

The Congress has wisely adopted legislation to protect the com- 
petitive principle. The Justice Department or the Federal Trade 
Commission has ruled that exclusive territorial contracts and con- 
tracts to prevent distributors from selling to other distributors are 
in violation of this legislation. It is our view that the Department of 
Justice is right and that such contracts would be monopolistic prac- 
tices in restraint of trade. 

The American Farm Bureau Federation respectfully recommends 
that H. R. 2688 and H. R. 6544 be not approved. 
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Thank you, Mr. Chairman. 

Mr. Kien. Any questions, Mr. Moulder? 

Mr. Movunper. Yes. The statements by the Farm Bureau have gen- 
erally set forth principles which we all agree with. Would you say 
that a merchant in the town who pays taxes on a substantial invest- 
ment and resides there and contributes to the community life and 
pays a license tax to operate, that you should let competition come in 
against that merchant from a person who does not pay local taxes, 
and has no investment, without rendering service, a so-called fly-by- 
night operator ? 

Mr. Tricas. This other operator does have a place of business 
somehow, somewhere. He must pay taxes somewhere. 

Mr. Movutper. To get down to a simple example, let us say we have 
a grocery store or meat market in a town. A man has invested his 
money in his building, his stock, his merchandise, and he pays a 
license to operate as well as a merchant’s license. He is a reputable, 
substantial businessman. Someone else from some other location 
comes in with a truck or wagon as a peddler. Do you think he 
should be permitted to compete with that merchant without the cost 
of paying for a license tax to operate ? 

Mr. Trices. I am not objecting to the payment of reasonable license 
fees, nor would I think that the imposition of a reasonable license 
fee by a community on an automobile salesman or dealer would be 
anything we could oppose. 

Mr. Movutper. I make that illustration because here is a man who 
has a Ford agency in town. He has a substantial investment in 
equipment. He renders valuable service to everyone in the commu- 
nity, as has been testified to here. It seems unfair that someone else, 
without rendering such services and without investment, can come in 
and operate a cut-throat business and force the substantial investor 
out of business, and as a result the public, the community, and every- 
one else suffers a loss. 

Mr. Trices. Would it not be true that in the great majority of 
instances the person who is selling in competition with this estab- 
lished merchant is another established merchant; not a franchise 
dealer, but he is a used-car dealer. He also owns property. He is a 
responsible part of the community. He pays taxes. I see no reason 
to rule him out. 

It would seem to me to be true that if the franchise automobile 
business were in real dire straits, that a great many concerns were 
seriously threatened with bankruptcy. I & not doubt that there are 
some, yet in the small communities I have lived in, it has always seemed 
to me that the automobile dealers in that community were doing pretty 
well over the years. 

I did not see any great degree of bankruptcy among them. At 
least I have not seen any evidence that the profit situation of the 
automobile franchise dealers is critical or very serious. Certainly 
there are always some instances in every industry. 

Mr. Movurper. Certainly from my observation there has been plenty 
of competition among the legitimate authorized automobile dealers 
to take care of the objectives you mentioned. 

Mr. Trieas. It is a competitive business. I hope it will stay that 
way. 
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Mr. Hinsuaw. I feel constrained to note that H. R. 528 is not in- 
cluded in the gentleman’s remarks. 

Mr. Trices. That is correct, sir. We have no policy on this. We 
perhaps should have, but it is a fact that we do not. 

Mr. Hinsnaw. Then I might say that with loan prices on wheat, 

corn, cotton, and everything else, you desire very little competition 
in the farm business these days? 
_ Mr. Trices. I am afraid that is not a correct statement. Farming 
is a very competitive business, Some 23 percent of agricultural pro- 
duction is supported at 90 percent of parity, a policy which we have 
opposed primarily because we think it is harmful to the long-run in- 
terest, welfare, and income of farmers. Even so, that is just 23 per- 
cent of agriculture. The great bulk of agricultural commodities are 
essentially marketed, produced, and distributed in a free competitive 
market. That includes all the fruits and vegetables. That includes 
poultry and all the livestock products which in themselves constitute 
50 percent of the total value of farm production. So there is plenty 
of competition in agriculture. 

Mr. Hrnsnaw. I might call attention to the cooperative associa- 
tions of farmers such as the California Fruit Growers Association. 
The Sunkist organization throughout Texas and Florida I believe 
— well control both the marketing and buying and so forth of 

ruits. 

Mr. Triacs. They are not always able to insure profitable prices 
much as I wish they were able to do so at times. 

Mr. Hinsnaw. Not that I am arguing against your position, but 
I think it is peculiarly taken. 

Mr. Triccs. Well, we feel we are consistent, sir. 

Mr. Hinsuaw. No further questions. 

Mr. Beamer. I am going to agree with the farmer because I am a 
farmer, too. I know we have competition. I do not think we worry 
about it. I want to say that I support his contention very much that 
the farmer welcomes competition. He does not ask for a lot of sub- 
sidy. Isn’t that right? I am one of them. There are some people 
who are trying to force it upon them. However, I want to bring up 
another point. 

This committee in its best judgment in the last two previous Con- 
gresses passed what we call a fair trade law. I wonder if this par- 
ticular Sastilalion is not doing or attempting to do the same thing 
in the automobile industry that this particular fair trade law at- 
tempted to do by legalizing, shall we say, those States that have au- 
thorized it and most of them have. 

Mr. Trices. I think that this type of legislation and the fair trade 
legislation are cut out of the same cloth. We opposed the fair trade 
legislation, completely unsuccessfully. We are happy to see that the 
whole program is breaking down in nonendorsement and by court 
decisions. I think this one will, too. 

Mr. Beamer. Well, I have mixed emotions on the fair trade legis- 
lation. We sat through it and listened to it. The evidence at the 
time it was presented to us was that, if I recall, 44 of the 48 States 
had fair trade laws and those same products were cheaper in the 
44 States than in the other 4 States. I am wondering if the same 
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thing would apply here. Isn’t it cheaper in the long run to buy from 
an old iconabeank reliable, home town merchant than the man who 
comes in by devious methods and attempts to undercut and under- 
sell? I would rather go to an established friend of mine who sells 
acar, I know he is going to charge me $50 more than it might cost 
me some place else. I think it is worth it. 

Mr. Triccs. The way you ask the question, yes, there is only one 
answer. However, we submit that the consumer should have the 
choice. If the consumer prefers to buy from the used car dealer 
and not get the services that the franchise dealer provides, this should 
be the choice of the consumer. It is not the responsibility of the auto- 
mobile industry to protect the consumer against his poorer judgment. 

Mr. Beamer. I want to compliment you on your statement. I know 
you are very consistent in it. I do admire a group of people who se- 
cure information the way your organization does it, from the grass 
roots down. 

I notice in your statement you did not start it in Washington but 
you got your opinion from the grass roots, is that right ? 

Mr. Triees. I do not want to mislead you. This particular policy 
was not discussed by very many county farm bureaus. There were 
some State bureau resolutions relating to this issue. This was the 
concensus of opinion of our 48 State presidents, which constitute our 
resolutions committee. We do make every effort to get grass root 
consideration of basic issues, but this was not one that was received 
at the grass roots. 

Mr. Beamer. I thank the gentleman for a very fine statement. 

Mr. Moutper. I concur with the general statement which you have 
made, but I cannot see that it is in conflict with the proposed legisla- 
tion that is pending before this committee because I think it still 
leaves wide open the principles which you have enunciated in your 
statement, free enterprise and competition. 

Mr. Trices. I would be the last to disagree with you. I still think 
that there is going to be competition in the automobile industry, but 
every restrictive and what we would call a monopolistic device di- 
minishes the extent and degree of competition. 

Mr. Kern. You know this legislation is permissive in that it pro- 
vides that where this bootlegging occurs after the passage of this 
legislation, the manufacturer may within his discretion refuse to 
renew the franchise to that particular dealer. Do you have any view 
as to whether the legislation would be more effective if instead of being 
permissive it were mandatory ¢ 

Mr. Trices. Well, you are asking a question that I just do not have 
any basis in our policy to answer, but I am equally sure that we would 
be opposed to both mandatory and permissive legislation. It gets 
at the same end result, and that is what we would feel was a restraint 
in trade, a monopolistic practice. 

Mr. Kuetn. Thank you. 

Without objection I will include the testimony of Raymond Dickey, 
general counsel for National Independent Automobile Dealers Asso- 
ciation, in opposition. They are in opposition to H. R. 528, H. R. 268, 
and H. R. 6544. 





86 AUTOMOBILE MARKETING LEGISLATION 


(The statement referred to follows :) 


STATEMENT OF RAYMOND R. DicKEy, OF DANZANSKY & DICKEY, WASHINGTON, D. C., 
GENERAL COUNSEL, NATIONAL INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION 
(FoRMERLY NATIONAL UsEep CAR DEALERS ASSOCIATION ) 


Mr. Chairman and members of the committee : 

My name is Raymond B. Dickey, and I am a member of the law firm of 
Danzansky & Dickey, which firm is the general counsel for the National Inde- 
pendent Automobile Dealers Association, formerly known as the National Used 
— Dealers Association. I am appearing here on the so-called antibootlegging 

ill. 

As we understand the bill, it would exempt from the antitrust laws any con- 
tracts, agreements, or franchises which stipulate that the new car dealers will 
not resell new cars except to the public and other authorized dealers. It would 
allow any automobile manufacturer to cancel the franchise of any of its dealers 
to sell current-model automobiles made by the manufacturer to anybody en- 
gaged in the new or used car business other than a person operating under a 
franchise from that manufacturer. 

We feel that the American public has a right to buy its automobiles, new or 
used, from whatever dealer the public believes offers them the best deal. We 
do not believe that the fact that the automobile industry has changed from 
a seller’s market, which it was up until approximately 1952, to a buyer’s market, 
which has existed from the end of 1952 until date, warrants the Federal Gov- 
ernment’s putting a protective umbrella over one industry—or, perhaps better 
stated, over one or two segments of an industry at the expense of the other 
segments and at the expense of the American public. 

The consumer has started to do some shopping. Why not allow him to shop 
as he pleases and not attempt to restrict the availability of merchandise into 
the hands of a favored few? 

You have undoubtedly heard a lot in the past, and will undoubtedly hear a 
lot more in the future, about so-called cutthroat competition. There are 
always some who feel that they have a vested interest in the marketplace and 
that other persons have no right to share in this market. They would like to 
keep a static market and not allow the public to benefit from new methods of 
merchandising and sounder management. I am not here to advocate the aboli- 
tion of the franchise method of doing business; but I do say that if new com- 
petitive factors have been introduced which outmode that method of doing 
business, then the Federal Government should not enact legislation to 
perpetuate it. 

The automobile manufacturers have attempted to get our executive branch 
of Government to exempt them from possible action under the antitrust laws. 
This request was turned down flatly by a courageous Antitrust Division of the 
Department of Justice, under the direction of Assistant Attorney General Stan- 
ley Barnes. Next the manufacturers and some of their overstocked and pressure- 
ridden franchises dealers decided to try to use the legislative approach. This 
is being pursued not only here in the national legislature but also in many of 
the State legislatures as well. 

Incidentally, the type of law which is being sought, and in some cases ob- 
tained, in the State Legislatures may interest you gentlemen to show you why 
this antibootlegging bill is being sought here in the Congress. I quote from 
an article appearing on page 2 of the July 4th issue of the Automotive News: 


“Usep-Car DEALERS Test OKLAHOMA Tax ON New-Car SALES 


“OxLAHoMa Crry.—An action has been started to test the validity of a new 
Oklahoma law taxing the sales of current-medel cars by used-car dealers. 

“The challenge has been brought before the Oklahoma tax commission by 
Leveridge Motor Co., Oklahoma City, in behalf of the Oklahoma Independent 
Automobile Dealers Assn. 

“The new measure requires used-car dealers to pay a 2 percent excise tax on 
all current-year used cars they sell. Sponsored by the new-car dealers, the 
law is expected to raise an estimated $50,000 annually in extra revenue. 

“Mike Tapp, attorney for the independent dealers, challenged the law as 
double taxation in that the used-car dealers already pay one excise tax. He 
also claims that the law is discriminatory in that franchised dealers do not 
pay the tax. 
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“ ‘Independent dealers sell new cars cheaper than the franchised dealers and 
this bill is designed to cause independent dealers to sell cars for more money,’ 
he said.” 

In our opinion, the proposed legislation before you as H. R. 2688 is un- 
necessary and economically immoral. It is economically immoral in the sense 
that it is completely inconsistent with the ethics and standards that have been 
so much a part of the free enterprise system of this country. Automobile 
manufacturers should not be exempted from the antitrust laws of our country 
in their relationship to their dealers and to the competitors of their dealers. 

We have heard the complaints in the past of the franchised dealers who 
talk about the protection of their large investment, the servicing required of 
the automobiles which they sell, and the large inventory of parts and supplies 
which they must carry to give adequate service. We think such talk is simply 
a smokescreen to obscure the essential fact that what they are seeking is the 
preservation, by legislative action, of their competitive position regardless of 
whether it is economically sound. 

Last year before the Senate there was much testimony by the various rep- 
resentatives of the National Automobile Dealers Association on identical legis- 
lation to that which is being considered by your committee today in the form of 
H. R. 2688. Mr. Charles C. Freed, the then president of NADA, and a retail 
automobile dealer in Salt Lake City, Utah, gave a strong statement in support 
of the antibootlegging measure. The real nub of his testimony was contained 
early in his statement when he said, ‘* * * bootlegging must be curbed if 
the present system of new car distribution is to be preserved.” (Italics sup- 
plied.) He then traced the methods of automobile distribution which he said 
have been tried: (1) from manufacturer to distributor to retailer to con- 
sumer; (2) from manufacturer to manufacturer’s branch (where retail and 
wholesale operations were combined) to retailer to consumer; and (3) from 
manufacturer to the independent franchised retailer to the consumer. 

According to Mr. Freed’s testimony, “Generally, manufacturers indicated 
a preference for independent dealers to perform the retail function, but in 
many instances were forced to adopt the factory branch system because strong 
dealers could not be obtained * * * Due to increased production volume, manu- 
facturers found that they could sell direct to retailers at lower distribution 
costs. * * * The distributor became an economic luxury * * *. The views 
of a manufacturer with respect to the present system appear to be that ‘the 
distribution of its products at retail can best be affected by independent dealers 
operating on their own resources.’ ”* 

Mr. Freed then went on to try to make a case that only profitable franchised 
dealerships can render the aggressive selling and efficient service needed to sell 
cars effectively and quoted from a repert done in 1954 by Charles N. Davisson, 
Associate Professor of Marketing, School of Business Administration, Uni- 
versity of Michigan, to the effect that “a strong, stable dealer organization, 
affording a balanced coverage of the market, is a prime requisite for volume 
sales of passenger cars.” 

On this premise Mr. Freed said that “a threat to the economic strength and 
stability of the individual authorized dealer endangers the distribution sys- 
tem itself. Bootlegging constitutes such a threat today,” according to Mr. 
Freed. 

We see no reason for the sought-after exemption except, as Mr. Freed can- 
didly admitted, as a means of preserving the present system of new car dis- 
tribution. If the franchised dealers are so fearful of the competition of the 
independent non-franchised dealer and feel that the franchise system is the 
only proper method of new car distribution, why don’t they go the whole way 
in getting the Federal Government to protect them and seek complete regula- 
tion of their businesses such as public utilities have? It has been traditional 
in our American system of economic laws that where exemptions have been 
granted from the antitrust laws—which are basic to our methods of produc- 
tion and distribution—the industries or groups obtaining these exemptions have 
been subjected to Federal regulatory boards or agencies so that the public in- 
terest might be protected in the absence of the competitive factors which 
would otherwise protect the public. We think the legislation which you gentle- 
men are now considering might well necessitate further legislation of such a 
regulatory nature, and we do not feel that is proper or warranted under the 
present circumstances. 


2 Report on Motor Vehicle Industry, Federal Trade Commission, 1939, H. Doc. No. 468, 
76th Cong., Ist sess., p. 436. 
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The members of the National Independent Automobile Dealers Association 
whom we represent are the so-called nonfranchised dealers. They buy their 
current-model automobiles from franchised dealers. Many of the dealers 
from whom they buy are large volume dealers who find it expedient to sell to 
our members at very low markups. Some from whom they buy are those who 
are in financial distress. 

We confess that we are not smart enough to anticipate what the economics 
of distribution may be in the future. Just as Mr. Freed has indicated, in his 
previous testimony quoted above, that the independently owned franchised 
dealer evolved as production increased, so it may be that the independent non- 
franchised dealers may evolve from the present gigantic production by the 
automobile manufacturers. If this be what happens, we see no threat to the 
total employment figures of those engaged in the retail sale and servicing of 
automobiles. 

To sum up, Mr. Chairman and members of the committee, we feel that the 
trend toward the sale of new and current-model automobiles by nonfranchised 
dealers does not represent the economic calamity which has been predicted so 
freely. We feel that it may represent a new method of automobile merchandising 
which will result in substantial savings to the American pvblic and which the 
automobile manufacturers may be forced to recognize. Indeed, today there are 
some franchised dealers who are also selling new and current models of com- 
petitive manufacturers. The public seems to like being able to compare various 
makes in one dealer’s showroom rather than having to shop for them at different 
locations. We do not feel that Federal legislation of the type embodied in H. R. 
2688 is in the public interest. It may easily result in freezing a pattern of 
distribution which may have outlived its economic usefulness. If this method 
of distribvtion is in the best interests of the public—that is, the exclusive fran- 
chised dealer method—then it does not need legislative protection by the Congress 
of the United States. If it is not in the public interest, it is our opinion that 
the Congress should not allow itself to be used as the protector of the special 
interests at the expense of the American public. 


Mr. Kern. Is there any further testimony on the two bills we have 
had today ? 

The entire committee is having an executive session tomorrow morn- 
ing in addition to which there are two committee bills scheduled before 
the Rules Committee where certain members will have to appear. I ap- 
preciate, of course, that you have many witnesses here from out of town, 
and I would like to accommodate them if possible. I am willing to be 
here tomorrow afternoon. Would that be all right with the members 
of the committee if we get the consent of the House to meet at 2 o’clock 
to finish the other bill? 

Mr. Kirxs. We have only two witnesses remaining. Their testimony 
could be very brief. If it is not being unreasonable to request that 
they be heard at this time, I think they could put on their testimony 
in not to exceed 10 minutes each, 

Mr. Kur1n. The reason I was particularly anxious to get the full 
subcommittee here is because we have never had any hearings on H. R. 
6544. We have had hearings on the other two bills. 

Mr. Kirxs. I appreciate that. Of course, we will acquiesce in your 
pleasure in the matter and whatever time you set we will be available. 
Mr. Kuern. Then let us proceed and we will go as far as we can. 

Mr. Charles M. Hewitt, department of business law, Indiana Uni- 
versity, will you please come forward. 


STATEMENT OF CHARLES M. HEWITT, DEPARTMENT OF BUSINESS 
LAW, INDIANA UNIVERSITY, BLOOMINGTON, IND. 


Mr. Hewrrr. I believe it would save time if I read my statement. 
Mr. Kuern. Either that or you can paraphrase vsur statement. 
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Mr. Hewirr. In 1953, I became vitally interested in automobile 
franchise agreements and in the general subject matter of H. R. 6544. 
The issues concerning territorial security provisions are a part of the 
extensive research I have been doing since 1953. ~ 

My studies have led me to conclude that H. R. 6544 should receive 
favorable consideration in Congress. The basis for my conclusions 
are explained in a 29-page memorandum which I have made a part 
of my statement. Copies of this memorandum have been furnished 
to members of this committee. 

In summarizing my position relative to H. R. 6544, I would like to 
emphasize the following major points: 

1. Various types of territorial security provisions for dealers, dis- 
tributors, and selling agents are extensively used in American indus- 
try. I have cases cited in my statement. 

Mr. Kiern. We will permit the written statement to go in following 
your oral statement. 

Mr. Hewitt. Thank you. 

2. Such provisions were in general use in the automotive industry 
from-about 1910 to 1949. 

3. There is no substantial evidence in the economic history of the 
automobile industry that indicates that these provisions were used to 
restrain trade or to cause higher prices to the consumer. 

During the bulk of the period, I might add, that these clauses were 
in the franchise, the price of automobiles dropped steadily—the aver- 
age retail price to the consumer. 

4. There is evidence that the removal of territorial provisions from 
automobile franchise agreements in 1949 may have contributed to the 
increasing degree of concentration of production at the manufactur- 
ing level of the automobile industry that took place after 1949. 

And I notice Congressman Crumpacker had some testimony that 
supported that position. 

Mr. Kier. Will you tell me at this point, Why were these clauses 
taken out? 

Mr. Hewrrrt. I believe I cover that point in my next 2 statements. 
Let me come to them... 

5. There is also evidence that the removal of territorial security 
provisions contributed to the greatly increased failure rate for auto- 
mobile dealers—particularly those dealers which represent the 
“independents.” 

According to Dun & Bradstreet, automobile dealers and Ee 
dealers who operate under franchises similar to automobile fran- 
chises enjoyed, or rather did not enjoy the highest failure rate for 
all retail categories in both 1953 and 1954. I have statistics on that 
in my statement. 

6. There does not appear to have been any substantial legal au- 
thority to support the position taken by the Department of Justice 
in 1949 when the Department ordered territorial security provisions 
removed from automobile franchises, 

My understanding is that the Attorney General or some of his as- 
sistants wrote letters to various manufacturers suggesting that they 
constituted violations of the antitrust laws of it. 

Mr. Kuen. In other words, similar to the other clauses ? 

Mr. Hewrrt. That is right, territorial security and exclusive repre- 
sentation clauses were taken out at the same time. 
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The few States and Federal cases that are in point appear to hold 
that such clauses are valid as reasonable restraints. 

I have those cases summarized in my statement. ; 

7. Competition at the Paene ees level (wholesale factory price) 
of the automobile industry is basically nonprice (quality and style) 
competition. The manufacturing level is highly concentrated and ap- 
pears to represent a “closed” industry. 

I might add there that there has not been a successful entrant into 
the manufacturing part of the automobile industry since about 1925, 

Mr. Kure. What is that? 

Mr. Hewrrr. A successful one, one that has been able to last and 
make a substantial showing, since 1925. Chrysleristhe last. It seems 
that Kaiser-Frazer is just about out of the passenger car business. 

8. Competition at the retail level is not only style and quality com- 
petition, but is also vigorous price competition (in the form of dis- 
counts and trade-in allowances)—except in unusual periods of car 
shortage. 

I would comment there that about the only period we have had like 
that is right after the war, that since 1920 we have had a general 
condition of overcapacity in the automobile industry. I do not an- 
ticipate any periods like that, barring another war. 

The retail part of the industry is open to entry and is not concen- 
trated. 

9. Territorial security provisions are both equitable and in the 
public interest because : 

(a) The antitrust laws do not require that the separate new car 
divisions of each manufacturer compete at the manufacturing (whole- 
sale price) level. 

(6) An antitrust policy which requires that dealers of the same 
make compete not only with competitor dealers, but also with each 
other seems to be highly discriminatory. In effect, such a policy re- 
quires absolutely pure competition in the only level of the automobile 
industry where competition in all of its forms really exists. 

(3) In addition, territorial protection for dealers of the same make 
is only fair because the manufacturers in fact have exclusive repre- 
sentation from the vast majority of their dealers. Recent antitrust 
cases seem to protect the right of the manufacturer to insist on ex- 
clusive representation. 

I might comment briefly on that point. Although the Department 
of Justice in its wisdom ordered both exclusive representation clauses 
and territorial security clauses out of the franchise, in fact the manu- 
facturers in the vast majority of cases still have exclusive representa- 
tion. Furthermore, recent antitrust cases which I have cited in my 
full statement indicate that the courts will protect the manufacturer’s 
right to insist on that exclusive representation. 

Now the marketing authorities and economists that I have read 
state that if you are going to have exclusive representation required 
of the dealer it is only fair because he is tied to one manufacturer, 
to give him some exclusive territory or protection; he is tied only 
to the product of the one manufacturer, and that it is customary in 
industry when you have exclusive representation to grant some ex- 
clusive ag provisions as the equitable counterpart. 

Mr. Kux1n. Do you say that they do have exclusive representation 


but not exclusive territorial rights for those representatives? 
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Mr. Hewrrr. My position is essentially this: When the Depart- 
ment of Justice removed both of those clauses from the franchise, 
in fact the manufacturers are still able to have most of their dealers 
represent only one manufacturer, and I think statistics will bear that 
out. But in fact when the clauses were removed, the territorial se- 
curity clauses which are for the benefit of the dealer were removed, 
they were removed in fact as well as in theory. 

So my point is that the antitrust department policy has been con- 
sistent only in theory and not in fact. 

Mr. Kure. They would permit, in other words, a representative 
to have an exclusive on a particular type of car or particular make 
of car but not permit the manufacturer of that car to say that you 
can have an exclusive area in which to sell that particular car? 

Mr. Hewrirr. No, sir, in the franchises up until about 1949 there 
were clauses that prohibited dealers from handling competing makes. 
Now the Department of Justice made the automobile manufacturers 
take those clauses out at the same time it made them take out territorial 
security clauses which were in there for the benefit of dealers. I am 
saying that in the modern situation most dealers as a practical matter 
vannot afford to represent more than one manufacturer anyway. The 
investment is too staggering and all the various controls that dealers 
have to abide with to have two sources of authority coming in on you 
like that is just too much to expect. 

Mr. Kuize1n. Not only that, but the manufacturer of a particular 
car would not sell him a car, would he? 

Mr. Hewrrr. Theoretically, under the Department of Justice ruling 
that would be possibly a vioiation of the antitrust law. But my point 
is this: When the Department of Justice removed both of those clauses, 
that it only worked against the dealers and not against the manu- 
facturers, as a practical matter. 

(¢) Automobile dealers handling the same makes are not in fact 
“independent” businessmen. 

Incidentally, this is the key point. It seems to me that the Federal 
Trade Commission is basing its study on this fact, although frankly 
I have looked for the arguments against this and they are very 
difficult to find. 

There is in fact a close mutuality of interests between dealers of 
the same make. All such dealers are extensively controlled by the 
same manufacturer. The legal relationships between dealers of the 
same makes and these dealers and their respective manufacturer is 
such that the General Electric doctrine (agency exemption )—which 
was established way back, an agency exemption. In other words, if a 
dealer is an agency it is reasonable to impose certain types of re- 
straints—should apply with respect to market responsibility for such 
dealers. 

(e) Lastly, the present situation affords no rational explanation 
why efficient dealers of the same make will survive and inefficient 
ones will be eliminated. Territorial security clauses would put com- 
petition back on rational basis in terms of the long-run consumer in- 
terest. 

If the committee will permit me, I would like to add one or two 
extra little points that I picked up from listening to these hearings, 
and make a statement in connection with those points. 


77353—56——_7 
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The point has been raised in these hearings about price fixing and 
restraining competition. The basic protection for the consumer and 
the automobile industry, to my mind, consists of three things: One, 
because of the particular technology in the industry, the manufac- 
turers must exert a continuous pressure on their dealers to achieve 
volume because it is only through volume that manufacturers can 
show profit. Two, that there is vigorous competition, always has 
been, and will be after this bill between competing makes of auto- 
mobiles. Three, there is vigorous competition in the automobile in- 
dustry and always will be from used cars. 

You see, automobiles represent a postponable consumer expenditure 
If the consumer does not want to pay the price at a particular time, 
he can postpone it until the price reaches a certain level that he is 
willing to pay. Because all of these things give special protection to 
the consumer in the automobile industry, it seems to me that it is 
only fair, and I want to end my statement by quoting from some of 
the authorities, legal, economic, and marketing authorities that have 
written in this general area—it seems only fair that this type of re- 
straint, if it is indeed a restraint, should be permitted. 

For example, the FTC did not condemn territorial security pro- 
visions in the extensive report that they made in 1938. The only 
statement they made is that it should be investigated on the basis 
of what the public interest calls for. Now there was a year long 
investigation of automobile industry and the distribution aspects of it. 

The FTC in 1944, for example, found that distribution costs in the 
automobile industry—that is, at the retail level—were lower than in 
most other industries studied. That is the 1944 FTC report. 

There has been another study, dealer margins, National Industrial 
Conference Board. These are authoritative studies. Business Policy 
No. 42. According to the table at page 9, automobile dealers have 
the lowest margin markups than do 20 of the 23 different types of 
dealers studied in that particular report. 

Now I want to end my statement by just quoting—TI will indicate the 
source as I quote—what other legal writers have said. This is Willis- 
ton on Contracts. 


A contract to sell within a certain territory, goods of a specific kind to, or 
through the agency, one person only generally is valid. 


Here is another quote from a law journal. 


The courts and legislatures are generally friendly to the exclusive sales area 
device. 


Here is another quote from Chaffee, Equitable Servitudes on Chat- 
tels, which appeared in the Harvard Law Review. 


Territorial restrictions restrain trade much less than price restrictions and 
might, therefore be permitted. 


Here is another quote from a marketing expert that has a section 
on the automobile industry, the economics of the automobile industry. 


From the dealer’s standpoint, territorial division may seem only just in that 
he is asked to spend money and energy in developing his area. Efficient service, 
satisfactory inventories of parts, and so on, represent costs which the dealer 
feels are necessary for building up sales potential in his area. He coluld argue 
that other dealers should not be able to cash in on the fruits of his activities. 
This type of market cultivation surely is of value to the car owner; he rightly 
feels that the marketing system should afford him efficient, rapid service with 
respect to repairs and parts. 


Bee ec 
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That is from a marketing person. 
Here is one from a Federal Circuit Court of Appeals case. 


An examination of its (the franchise) terms, which are many, indicates that 
it was dictated by the manufacturer at Detroit, and drawn by its counsel with 
the avowed purpose of protecting the manufacturer to the utmost and granting, 
if any, few rights to, and the smallest possible protection of, the dealer. It is 
one which affords some support for the wisdom and the necessity of legislation 
which protects the weak against a strong party in situations like the instant 
one. 


That was the Buggs versus Ford Motor Co. case, a recent case. 

The last thing I want to quote is from Ford versus Benjamin Boone, 
which was decided in 1917. The court in this case granted Ford Motor 
Co. an injunction against the bootlegger and the court made this 
statement: 


What benefit would result to the public by opening the door to the bushwhack- 
ing competition which, and which is likely to follow. 


talking about if they refuse to grant the injunction. 


He has no monopoly of auto business. Obviously, therefore, thespublic already 
has competition to the fullest extent desirable, not a competition entailing the 
waste and duplication of overlapping effort in marketing the product with 
sporadic price cutting of an irrational sort but the competition of many products, 
each independently seeking public favor against one of like character but slightly 
different. 


In view of what the courts have said and in view of what the econo- 
mists and the marketing experts that I have read, it seems to me that 
this committee should give favorable consideration to this bill. The 
Federal Trade Commission, so far as I know, has presented no legal 


authority upon which to justify either the action taken in 1949 or 
their current opposition to the bill. I looked over their statements 
and I could find no authority whatever cited in them. 

Mr. Kier. Thank you. That is an excellent statement. I just 
want to ask one question. This study you have made, has that been 
done on your own or have you done it for the NADA? 

Mr. Hewrrr. I am in the process of earning a doctor’s degree at 
Indiana University. I started this study, which I have been engaged 
in since 1953, on my own. About December, I think it was, or shortly 
thereafter, in 1953, I went to the NADA for some information and 
they became interested in this study. Since that time they have put 
some money into the research foundation for the business school so 
that I could expedite this study. This study, however, is my own. 

Mr. Kuern. There is nothing objectionable. I just wanted to know. 

Mr. Hewrrr. It is my own and it is under the supervision of mem- 
bers of the faculty of Indiana University. 

Mr. Kier. Thank you. 

Are there any questions, Mr. Beamer ? 

Mr. Beamer, Mr. Chairman, I feel I have nothing to ask my fellow 
Hoosier. 

I do want to compliment you on the statement. I think you have 
presented the document very well. 

Mr. Chairman, I just received a note from my office that I am wanted 
on the floor immediately. I will desist from any questions at this 
time. 

Mr. Kuern. Thank you very much, Mr. Hewitt. 
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(Mr. Hewitt submitted the following statement :) 


AN Economic AND LEGAL ANALYSIS OF THE USE OF TERRITORIAL SECURITY CLAUSES 
In AUTOMOBILE DEALER FRANCHISE AGREEMENTS 


The purpose of this statement is to explore some of the economic and legal 
issues surrounding the use of “territorial security” clauses in automobile dealer- 
franchise agreements. The approach taken involves suggesting answers to 
certain basic questions raised in the first 3 parts of this statement. The state- 
ment is divided into 4 parts. Part 1 consists of a general introduction to the 
problem beginning with a summary of certain major characteristics of the auto- 
mobile industry relevant to the problem at hand. Part 2 deals with the economic 
issues concerning the problem. Part 3 deals with the legal issues concerning 
the problem. Part 4 includes some general observations, and a summary. 


PART 1.—GENERAL INTRODUCTION 


What are some of the major characteristics of the automobile industry relevant 
to the problem? 


No statistical support need be given for a statement that the automobile 
industry represents a key industry in the American economy. The aggregate 
investment of automobile manutacturers exceeds $7 billion. The aggregate in- 
vestment of automobile dealers exceeds $4 billion.’ 

Since about 1902 the vast majority of American automobiles have been sold 
through dealers franchised by the various manufacturers. All of the auto- 
mobile manufacturers have at times experimented with virtually every possible 
type of marketing device for the distribution of their cars. The manufacturers 
(which have survived) however, adopted the franchised dealer device as their 
primary means of distribution by 1910.* 


What are some of the reasons why the manufacturers originally turned to the 
franchised dealer marketing device? 

(a) The early manufacturers were in desperate need of capital. 

All of the manufaciurers in business today siarteu w.th “shoestring” amounts 
of capital. The traditional capital sources were unwilling to furaish capital 
until after 1915. The franchised dealers (in the early days designated as “e: clu- 
sive agents”) paid substantial cash deposits in advance on cars ordered. They 
also paid cash in full on delivery. This dealer money was an important source 
of working capital for the early automobile manufacturers.’ 

The manufacturers did not have adequate capital (or trained personnel) avail- 
able to assume the costs of distribut on. The demand was highly seasonal in 
nature and production had to be planned well in advance of delivery. The manu- 
facturers were forced to delegate storage functions and repair functions to 
middlemen. 

(b) The franchise agreement was ideally suited to meet the needs of the early 
manufacturers. 

By 1910, the standard terms included in automobile franchise azreements were 
designed to protect the legal and economic interests of the manufacturers. The 
franchise served as a legal and economic control device. The manufacturers 
could control the distribution of their products with a minimum number of 
economic risks and legal liabilities. 

Dealers were obligated a year in advance to take certain quotas of ears. 
The manufacturers, however, did not assume (and by 1910 expressly denied) 
any delivery obligations in the franchises.‘ 

Before 1910, the manufacturers inserted concellation clauses in their franchises. 
These clauses were used to see that their policies were carried out. The dealers 
were usually committed to give exclusive representation to one manufacturer's 
product. Each dealer stood to lose part of his specialized investment and all of 
the customer goodwill he had built up for his particular manufacturer’s product 
if he were cancelled. 


2See Business Week (April 10, 1954) a 
in assets. The Aoninn 6 fi were : durataiend by N 


2 Horseless Age, XV (Jee RS 1906), at >. 380 states that the “agency system of 
selling became general about 190 


®See La H. Seltzer, A Financial Histor et ~ Anti p Tasaeeey: B 
(oii) ; ; and 


A and Ford alone have other $6 billion 


*See Dildine v. Ford Motor Co. (franchise er .e 
Meade v. Poppenberg (Studebaker franchise dated do0). 153 N o hee. 182 (1915). 
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Why have the automobile manufacturers continued to use the franchised dealer 
marketing devicc? 


The answers to this question may be summarized as follows: 

(a) By giving exclusive territories and by protecting their dealers from the 
competition of other dealers handling the same make car, the manufacturers 
were able to attract higher grade and financially stronger men into the trade. 

(b) Automobile production must be planned many months in advance of 
delivery. It is possible to obtain more accurate estimates of future market needs 
from exclusive dealers operating in “protected” territories. 

(c) By selling to a few selected retail outlets the manufacturers are able to 
reduce both their selling costs (fewer customer calls) and their transportation 
costs (larger shipments). 

(d) By selling to a limited number of dealers in protected territories, each 
manufacturer can give each one of their dealers sufficient volume so that the 
dealer can operate with a profit on only one manufacturer’s line. (The high in- 
vestments required of modern dealers make the carrying of two lines almost a 
financial impossibility. This exclusive representation gives the manufacturer 
a more vigorous and concentrated effort from dealers. 

(e) By having fewer exclusive dealers the manufacturer is better able to 
regulate dealer practices that are detrimental to the good will associated with 
its products.§ 

Before discussion turn to the specific problem at hand, it should be emphasized 
that the modern franchise agreement is still primarily a control device. The 
extensive control exercised over automobile dealers by their manufacturers has 
been recognized in numerous court cases and in at least two F. T. C. investi- 
gations. 

Although the franchise is a contract in form, it resembles ordinary business 
contracts in few other respects. It is unilaterally drawn (by the manufacturer) 
with no true bargaining between the parties. The majority rule in modern cases 
is that it does not create obligations between the manufacturers and dealers 
which are enforceable in the courts. Neither the manufacturer nor the dealer 
assume any substantial fixed obligations as to continuation of the agreement. 
(Both assume certain obligations in event the agreement is cancelled or other- 
wise terminated. ) 

There appear to be two main reasons why the manufacturers draw the agree- 
ment without imposing obligations on the dealer. First, the dealer is almost 
certain to perform because he is economically committed to the manufacturer 
and stands to lose if he is cancelled. In other words, the manufacturer has no 
need of a legal commitment from the dealer because of the economics of the 
situation. 

Second, by drawing the agreement in this way, the manufacturers are able 
to escape legal liability to their dealers for their misfeasances or nonfeasances 
under the franchise. By omitting legal obligations on the part of their dealers 
(plus including some additional provisions that are discussed subsequently) the 
manufacturers have been able to convince the courts that the franchise is an 
unenforceable agreement (lacking in mutuality). As a result when dealers sue 
their manufacturers basing their actions on some violation of their rights as 
franchised dealers, the courts in effect rule the dealers have no rights because 
they (the dealers) assumed no obligations.’ 

Even if a dealer knows he has been discriminated against or mistreated, legal 
counsel will usually advise him that under the overwhelming weight of modern 
precedent he has no legal remedy. The modern courts have frequently stated 
that the bad faith of the manufacturer is irrelevant to the manufacturer’s 
“right” of cancellation as provided in the franchise. The dealer has no real 
choice but to do as the manufacturer tells him. 


5See Parlin and Bremier, The Passenger Car Industry (1982), p. 52, Ralph Breyer, 
Commodity Marketing (1931), p. 4; and note 63 Harv. L. Rev. 1010 (1950). 

°U. 8. v. General Motors et al., 121 F. 2d 376 (7th Cir. 1939) ; Columbia Motors v. 
vi illiams, 209 Ala. 645. 96 So. 905 (1923); La Porte Heinekamp Co. v. Ford Motor Co., 
24 F. 2d 861 (1928) ; FTC Reports on the Motor Vehicle Industry (H. Doc. 468%. 76th Cong., 
Ist sess.), pp. 1075-1076 (1948) ; In re General Motors Corp., 34 FTC 58 (1942). 

™The landmark cases are: FE. I. DuPont de Nemours & Co. v. Claiborne-Reno Co., 64 F. 
2d 224, 238 (8th Cir. 1988) and Ford Motor Co. v. Kirkmyer, 65 F. 2d 1001 (4th Cir. 
1933). ‘These cases are cited as good authority in almost every modern franchise case. 
A few of the more recent cases are: Buggs v. Ford Motor Co., 113 F. 2d 618 (7th Cir. 
1940) ; Bushwick-Decatur Motors vy. Ford, 116 F. 24 675 (2d Cir. 1940) ; Myers Motors v. 
Kaiser-Prazier, 178 F. 2d 191 (8th Cir. 1949). 

® See footnote 7. 
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These points concerning the franchise are of vital concern to the issue of 
territorial security. The franchise is a legal and economic pressure device 
used by automobile manufacturers. This pressure can result in overproduction 
of new cars relative to the administered price structure at the wholesale (fac- 
tory) level. This overproduction contibutes to both “cross-selling” and “boot- 
legging” of new cars. A more extended discussion of these statements is found 
in part two. 


What are territorial oscurity clauses? 


Territorial security clauses are clauses designed to discourage or prevent any 
dealer (or selling agent) handling a particular manufacturer’s products from 
selling that manufacturer’s products in the trading territory of another dealer 
representing the same manufacturer. The typical arrangement between manu- 
facturers and dealers is that in exchange for their dealers giving exclusive 
representation to the manufacturer’s products, the manufacturer agrees to give 
the dealer a protected trading territory. 

One highly qualified observer of the automobile industry has stated: 

“From the dealer’s standpoint, territorial division may seem only just in that 
he is asked to spend money and energy in developing his area. Efficient service, 
satisfactory inventories of parts, and so on, represent costs which the dealer 
feels are necessary for building up sales potential in his area. He could argue 
that other dealers should not be able to cash in on the fruits of-his activities. 
This type of market cultivation surely is of value to the car owner; he rightly 
feels that the marketing system should afford him efficient, rapid service with 
respect to repairs and parts.” ® 

Much confusion in thinking can be avoided concerning territorial security 
if the following points are kept in mind: 

(a) If a dealer or selling agent agrees to give exclusive representation to one 
manufacturer’s products this is a form of “exclusive” agency or selling—but it 
does not necessarily involve territorial security. This form of exclusive selling 
is primarily for the benefit of the manufacturer. It prevents dealers (some- 
times against their will) from handling the products of competing manufacturers, 
If this arrangement is used by dominant manufacturers it probably constitutes 
a violation of the antitrust laws.” 

(bv) Territorial security clauses were designed primarily for the benefit of 
dealers. A dealer could have a protected trading territory for a certain manu- 
facturer’s products without giving that manufacturer exclusive representation. 
Since 1949, the automobile franchises neither provide for exclusive representa- 
tion by the dealer, nor do they provide for territorial protection of the dealer. 
It is shown subsequently, however, that as a practical matter, the vast majority 
of dealers still give exclusive representation for the benefit of the automobile 
manufacturers even though there is no territorial protection counterpart in 
existence for the benefit of the dealers. 

Many economists and marketing experts have recognized that various types 
of exclusive franchises (including exclusive representation and territorial 
security) may result in benefits not only to manufacturers and dealers but also 
to the consumer as well. 

To both (manufacturer and dealer) they (exclusive franchises) offer the 
advantages of a closer cooperation and greater mutual assistance than is or- 
dinarily made available between independent suppliers and customers. (Fair 
Competition, (The Law and Economics of Antitrust Policy) by Joel B. Derlam 
and Alfred BE. Kahn, Cornell University Press, 1954, p. 173). 

From the dealer’s individual point of view, (exclusive) franchising is prac- 
tically a necessity for the retailer who maintains a large inventory of high- 
unit-cost products. (Case Study, The Use of Exclusive Retail Agencies, 3 
Harvard Business Review 485, 497, (1925) ). 

For example, a farm implements dealer cannot afford to carry more than 
one manufacturer’s line. Under a franchise system he can obtain protection 
for his investment in the whole line of that one manufacturer’s exclusive outlet. 
(FTC, Farm Implements 113.) 

Moreover, by specializing in one manufacturer’s goods within a given line, 
he can develop more efficient service for his customers. (See Phillips, Market- 
ing by Manufacturers 172 (1947).) 


® See R. C. Clewett ed., Marketing Changs a 14). 2° B07. 


® See Standard Oil of California v. U. 8 3 (1949). 
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By selecting as dealers persons who are most likely to provide expert serv- 
icing, he can protect the prestige of his products. (Phillips, op. cit. supra note 
8, at 172.) 

The reduction in the number of outlets often permits the manufacturer to 
realize large savings in his distribution costs. (Seven, How Manufacturers 
Reduce Their Costs (Dept. of Commerce Econ. Series No. 72 (1948).) 


When did territorial provisions come into general use in the automobile industry? 


By 1910 this clause was in general use in the automobile industry: Section E 
of the 1909 Hudson franchise provided that dealer agreed to divide his commis- 
sion equally with any other dealer whose territory the former violated. The 
Ford 1912 subdealer agreement (line 164 through line 173) provided the dealer 
would forfeit his deposit and be subject to immediate cancellation if he sold 
cars in another dealer’s territory. For other examples reported in cases, sce 
Gile v. Inter-state Motors (145 NW 732, 1910 franchise) ; Oakland Motor Car 
Company Vv. Indiana (210 Fed. 499, franchise about 1908). 


Are territorial security clauses in use in other industries? 


Numerous industries have adopted various types of exclusive agency marketing 
devices. Many use various types of territorial security clauses in their dealer 
contracts. 

Dealer Franchise Agreements: In the past 40 years dealer franchises have 
spread from their inconspicuous use between a few manufacturers and a handful 
of specialized outlets to become the dominant type of contract in the distribution 
of such items as automobiles, farm implements, electrical appliances, tires, pianos, 
petroleum products, radio, television, and wallpaper. Under the franchise sys- 
tem a manufacturer grants to certain dealers the right to sell his product, 
generally in defined areas, in exchange for promises to promote and develop 
markets for the product. (Agnew and Houghton, Marketing Policies 73 (1941) ; 
Wall Street Journal, May 4, 1948, p. 5, col. 4). 

For evidence of the use (past and modern) of various types of territorial 
security clauses in other industries see Spur Bottling Co. v. Canada Dry Ginger 
Ale (98 Fed. Sup. 972 (1951) ), Cassidy v. Kraft-Pheniz Cheese Corp. (285 Mich. 
426, 280 NW. 814), Matthews Conveyor Co. v. Palmer-Bee Co. (135 F. 2d 73), 
Smyth Sales, Inc. v. Petroleum Heat and Power Co. (128 F. 2d 697 (1942)), 
Bendix Home Appliance v. Radio Accessories Co. (129 F. 2d 177 (1942)), R. F. 
Baker & Co. v. P. Ballantine & Sons (20 Atl. 2d 82), Jaeger Machine Co. v. L. B. 
Smith, Inc., Baran v. Goodyear Tire & Rubber Co. (256 Fed. 570 (1919) ), Newell 
et al. v. Meyendorff (23 par. 333 (1890)), Adalew Laboratories v. Krawitz (270 
P. 2d 346 (1954)), Revelon Products v. Bernstein (119 N. Y. S. 2d 60 (19538) ), 
Singer Sewing Machine Co. v. Land (186 Wis. 530, 203 NW. 399 (1925) ). 


Why was the use of territorial security clauses discontinued in the automobile 
industry? 

It is reported that both exclusive representation clauses and territorial secu- 
rity clauses were removed from automobile franchises at the request of the 
Antitrust Division of the Department of Justice. What case authority, if any, 
was used by the Antitrust Division as a basis for this request is not known. As 
subsequent discussion shows, outside of a few Texas cases (which have been 
modified in recent decisions) the limited number of cases directly in point seem 
to hold that territorial security clauses are not in violation of State and Federal 
antitrust laws. 


PART 2.—THE ECONOMIC ISSUES CONCERNING TERRITORIAL SECURITY 


Where do territorial security clauses allegedly restrain competition and what 
type of competition is being restrained ? 

In the automobile industry there are two possible places where competition 
might be restrained by the use of territorial security clauses: 

(a) Such clauses might tend to create monopoly, impair entry, or restrain 
competition at the manufacturing level of the industry. 

(b) Such clauses might tend to create monopoly, impair entry, or restrain 
competition at the distribution level of the industry. 


Would territorial security clauses tend to create monopoly at the manufacturing 
level? 


According to the recently issued Report on the Antitrust Laws (Attorney 
General’s National Committee, March 31, 1955), the key issue in all of the recent 
antitrust cases involving “exclusive territorial distributorship” is whether or 
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not such marketing practices represent unreasonable restraints of competition 
by dominant manufacturers. 

“In Department proceedings brought in recent years against exclusive terri- 
torial distributor systems, all have involved two factors: their use by leading 
producers and allegations that the arrangement was part of an alleged attempt to 
monopolize or illegally to fixe resale prices. To date each of these proceedings 
has been settled by consent judgment.” ” 

The manufacturing side of the automobile industry is highly concentrated. 
The Attorney General has expressed alarm at the increasing degree of concentra- 
tion. The present high degree of concentration of production began in 1953. 
Since territorial security clauses were removed in 1949 it is obvious that such 
clauses did not contribute to the present high degree of concentration. 

In fact, a reasonable argument can be made that the absence of such Clauses 
made it easier for General Motors and Ford to engage in the production race 
that glutted the market in the last quarter of 1953 and in the year 1954. The 
direct effect of this overproduction (relative to the administered prices fixed 
by manufactureres at the wholesale level) was that dealer margins dropped 
and dealer’s bankruptcies increased sharply. Another effect of this overproduc- 
tion was that the “independents” lost heavily in both dealers and sales.” 

Business Week (April 3, 1954, p. 104) reported in 1954 that: 

“A new car dealer can’t sell the cars he already has, but the factory keeps 
shipping to him relentlessly. With his high overhead he will go broke for sure 
if he holds up for his normal markup when sales are so slow. So he wholesales 
(bootlegs) his surplus.” 

It appears reasonable to argue that territorial security clauses (imposing serv- 
ice charges on dealers that sell cars in the territories of other dealers of the 
Same make) would result in dealers (taken as a group) offering more resistance 
to overloading. The present “high” degree of concentration at the manufacturing 
level of the industry might not have taken place if territorial security clauses 
had been in the franchises. 

It appears that territorial security clauses do not facilitate for “illegal price 
fixing” by “dominant” manufacturers. The automobile manufacturers tried 
to maintain resale prices in the early days of the industry. These attempts were 
abandoned after 1920, when supply caught up with demand and when more and 
more new car sales involved used car trade-ins. 


Would territorial security clauses impair entry at the manufacturing level? 


For all practical purposes basic economic factors seem to have eliminated the 
possibility of new entry on the manufacturing side of the automobile industry. 
With a few qualifications it may be said that there have been no successful entries 
in automobile manufacturing since about 1910. The statement is unqualifiedly 
true as to Ford (1903), General Motors (1909), Packard (1903), Willys-Overland 
(1908), and Hudson (1909). Studebaker had experimented with electrics before 
it became the distributing agent for Everitt-Metzger-Flanders in 1908 and ab- 
sorbed that company 3 years later. Nash was formed out of the Jeffery Co. 
(1903) in 1916. 

Chrysler Corp. (1925) seems to be the only substantial exception. Even in 
this case the company was formed from what had formerly been the Maxwell- 
Briscoe Motor Co. (1904), later United States Motor Co. (1910), later Maxwell 
Motors, and then Chrysler Motor Co. Dodge (1914) was acquired by Chrysler 
in 1928, but Dodge had from the early days been in the industry as the prime 
supplier of Ford Motor Co. 


11 Report on Antitrust Laws, p. 27. 

12 See article by Saul Pett, The Battle of Wheels, the Louisville Courier Journal, sec. 3, 
p. 6, August 22, 1954. Mr. Pett states that the Ford-GM production race has caused 
Chrysler and the independents to lose. (There are no official studies available on the sub- 
ject, but Business Week magazine and the Wall Street Journal have stated on numerous 
occasions that the independents and Chrysler have suffered the heaviest dealer losses.) 
There were 3,207 dealer withdrawals reported to NADA from October 1, 1952, to March 
81, 1955. According to NADA figures, average dealer profits (as a percentage of sales) 
dropped from 6.3 percent in 1950 to 1.7 percent in 1954. There was a net drop of 2.908 
dealers from January 1, 1953, to January 1, 1955 (Automotive Industries, March 15, 1953, 
p. 104). This in no way indicates dealer turnover because many additional dealers that 
dropped out were replaced by new dealers. According to Dun & Bradstreet figures auto- 
motive and appliance dealers showed the highest increases in failure rates in 1953 and 
1954. The total amount of liabilities in automobile failures quadrupled in 1952 as.com- 

ared to 1953. (See the Drop Will Be Slow, Business Week, July 3, 1954, p. 64.) The 
ndependents all showed deficits in 1954. Their percentage of registrations in 1954 
dropped to less than 6 percent. 
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Kaiser Motors (which now includes Willys) has not been a significant factor 
in the industry. No Kaiser passenger cars were being produced in the spring 
of 1955. There was only a limited production of Willys cars. 

Assuming, however, that new entry is a practical possibility, territorial clauses 
would improve the chances for new entrants for two reasons: 

(a) New entrants would have a better chance of acquiring dealers if they 
could give territorial security. (Industry sources report that one of the basic 
difficulties confronting Kaiser Motor Co. is its inability to acquire dealers). 

(b) Territorial security clauses would strengthen a new entrant’s dealers. 

The reasoning in Standard Oil of California v. United States does not apply to 
the territorial security issue in the automobile industry. In that case the manu- 
facturers than were forcing exclusive handling on their dealers. The effect in 
that case was to restrain manufacturing competition and to impair entry. Ter- 
ritorial security clauses are desired by automobile dealers and such clauses 
probably would facilitate entry in the automobile industry. 


Would territorial security clauses restrain competition at the manufacturing 
level? 

Although the average wholesale (factory price) of automobiles dropped stead- 
ily from about 1910 to 1933, average wholesale prices have increased steadily 
since 1933. There are many factors that contributed to this increase in average 
wholesale prices (including higher labor and material costs) but it also seems 
clear that the automobile manufacturers adopted a new pricing policy after 1933. 

Mr. Knudsen of General Motors stated before a Senate hearing in 1938 that 
“it is better to curtail production than to work off inventories through reduced 
prices.” 

Competition at the manufacturing level is basically nonprice (quality and 
style) competition. The various makes compete within a fixed wholesale price 
structure according to price ranges.“ The manufacturers generally fix the 
wholesale prices at the beginning of each new model year. The prices are rarely 
changed during the balance of the year. The dealers generally pay the full cash 
factory price regardless of the state of demand at the retail level. It is very 
difficult to reason how territorial security clauses at the dealer level could re- 
strain nonprice competition at the manufacturing level. 

The franchised dealers to a considerable extent serve as economic insulators 
to protect the manufacturers from the usual economic forces that regulate pro- 
duction in any market where price competition controls. Since each manufac- 
turer obtains his administered cash price in advance regardless of the level of 
retail sales, there are few direct economic forces that put a check on over- 
production. 

It might be noted that there is nothing in the economic history of the auto- 
mobile industry that indicates that the pre-1949 use of territory security pro- 
visions resulted in either higher wholesale prices or higher retail prices. During 
the period from 1910 to 19338 (when wholesale and retail prices reached their 
lowest levels) territorial security clauses were in general use and appear to have 
been vigorously enforced.” 

Would territorial security clauses tend to creat monopoly at the distribution 
(dealer) level? 


What is the competition at the distribution level that territorial security 
provisions might restraint? Some of the basic factors that determine retail 
automobile prices are: 

(a) The manufacturers’ wholesale prices. 

(b) The dealer’s margin. 

(c) The style factor (for example, 1954 styles did not impress the buying 
public as well as did 1955 two-toned styles). 

(d) The amount of factory production. 

(e) The existing level of car ownership. 

(f) The scrappage rate and the average age of cars in operation. 


3 Edward D. Kennedy, the Automobile Industry, p 306. 

4 See H. B. Vanderblue, “Pricing Policies in the Automobile Industry,” Harvard Business 
Review XVII (summer, 1939), pp. 385, 386. See the graphic difference between the be- 
havior of new-car (factory) prices and used-car prices in the chart printed in U. S. News 
py (June 11, 1954), p. 116. The latter prices are clearly flexible demand and 

t y 8. 

% As an example of this, a general directive was issued bp the Cincinnati branch of 
Ford Motor Co. in 1913 which cautioned dealers to pay particular attention to the terri- 
torial restriction clauses. The letter said that violators would be promptly dealt with. 
Also see FTC Motor Vehicle Report, p. 136. 
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(g) The amount of consumer disposable income and consumer expectations 
as to future income. 

(h) The rate of family formations in the economy. 

The manufacturers determine (a), (b), (¢c), and (d). Factors (e), (f), (g), 
and (hk) are beyond the control of dealers. In other words, dealers operate 
in a market where they have little control over the factors that determine 
their prices or profits. Net car prices to consumers are flexible demand and 
supply prices where trade-ins are involved. Trade-ins are involved in over 
3 out of 4 new-car sales. Even list prices on straight sales where no trade-in 
is involved are flexible (because of discounts) except during unusual periods 
of shortage (1946-49). 

The basic form of competition that protects the consumer in the automobile 
industry arises out of the fact that the automobile is a durable consumer goods 
product. The consumer is both willing and able to postpone new-car purchases 
until the net new-car prices reach levels the consumer is willing to pay. Ter- 
ritorial security clauses would not directly affect this type of competition. 
Territorial security clauses would not facilitate price fixing by automobile 
dealers. Territorial security clauses would mean that the efficient dealers 
selling cars in their own markets would survive, while the inefficient dealers 
would either fail or be canceled by the manufacturer. Under the present sit- 
uation, an inefficient dealer willing to capitalize on the fruits of another dealer’s 
labor in the latter dealer’s market may well survive. The dealer in whose 
market these cars are sold may fail or be canceled no matter how efficient he 
may be. Territorial security clauses in no way restrain competition between 
competing makes of different manufacturers. 

The current market situation affords no rational explanation as to why effi- 
cient dealers will be rewarded and inefficient dealers penalized. The situation, 
therefore, appears to be basically unsound on fundamental economic principle. 
In the short run, the consumers may benefit from the disorganized market by 
paying a lower net price. In the long run, the consumer may lose due to lower 
quality service, higher distribution costs, and more concentration at both the 
distribution and manufacturing levels of the industry. 


Would territorial security clauses tend to impair free entry into the distribution 
level of the automobile industry? 


It is obvious that more individuals will be willing to invest money in the 
distribution side of the automobile industry if they have some reasonable 
measure of security for their investment. The franchise agreement affords no 
legal security in itself. As was previously stated, modern cases hold that the 
franchise contract is in legal effect no more than a gentlemen’s agreement, which 
may be canceled with or without cause on the stipulated short notice. Under 
these circumstances, and in view of the economic characteristics of the retail 
automobile market, it appears strange that public policy (the antitrust laws) 
would require that dealers not be permitted the limited protection of their 
investments which territorial security clauses afford. 


we ; 
Would territorial security clauses lead to fewer enterprises (tend to monopoly) 
at the distribution level? 


It is obvious that the dealer situation since territorial security clauses were 
removed does not indicate an affirmative answer to this question. There has 
been a substantial drop in the total number of dealers engaged in business in 
the automobile industry. The heaviest dealer losses have been felt by the 
independents. 

If the franchise distribution system should go out of the automobile industry, 
this would probably mean that the manufacturers would have to absorb many 
of the functions presently performed by dealers. Only the Big Three are in 
a financial position to absorb these functions. Only the Big Three have been 
able to set up dealer capital loan plans to date. It, therefore, seems reasonable 
to argue that the continued absence of territorial security protection may lead 
to further concentration at both the manufacturing and the distribution levels 
of the industry. 

PART 3.—THE LEGAL ISSUES AND THE CASES 


AS was previously indicated, the Attorney General’s committee stated that 
the key issue in recent antitrust cases involving “exclusive territorial dis- 
tributor” systems has been whether or not the particular systems constituted 
unreasonable restraints on the part of dominant manufacturers. It is sub- 
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mitted that territorial security provisions in automobile dealer franchises can- 
not be condemned under this test. The clauses are for the benefit of dealers, 
not dominant manutacturers seeking to monopolize an industry or to fix prices. 

But there may be other tests for determining the legality (under the antitrust 
laws) of territorial security provisions. 


What do the cases indicate? 


There have been only a few cases dealing solely with the question of whether 
or not territorial security clauses constitute illegal restraints of trade under 
the antitrust laws. Most cases where territorial security provisions were in- 
volved also involved other factors such as exclusive representation and price 
fixing. 

The Texas courts are the only State courts that have specifically ruled that 
territory security provisions constitute unreasonable restraints under state anti- 
trust laws.” In three automobile franchise cases, however, the Texas courts 
ruled particular franchises involved created agency relationships and for this 
reason. the territorial security clauses did not constitute illegal restraints of 
trade.” 

In 1943, the State of Texas started an antitrust proceeding (under State law) 
against the Ford Motor Co.“ The Texas trial court seemed to rule that the 
territorial security provisions in Ford’s franchise constituted illegal restraints 
of trade. On appeal, however, the Texas Supreme Court ruled that the terri- 
torial security provision was not an illegal restraint on its face. The court 
said a fair penalty on a cross-Selling dealer was permissible. The courts said, 
however, that there was enough evidence of illegal coercion and pressure by 
the manufacturer to make the issue of illegality (related to territorial security 
provisions) a question for the jury.” 

A Texas court of civil appeals ruled recently that clauses in a selling con- 
tract giving exclusive selling privileges (for street markers) to a dealer were 
not illegal. The court also ruled that clauses requiring exclusive representation 
(from the dealer) were illegal under the antitrust laws.” 

Other State courts and the Federal courts appear to have ruled that nearly 
every form of exclusive selling arrangement (including territorial security) do 
not constitute unreasonable restraints of trade.“ The following cases involved 
various territorial divisions and security arrangements: 

(1) Newell v. Meyendoff (23 Pac. 333 (1890)). Exclusive territory for 
cigar dealer. The court ruled this constituted a reasonable restraint. 

(2) Phillips v. Iola Portland Cement (125 Fed. 454 (1903)). Contract 
binding dealers not to sell out of designated territory. Held not unreason- 
able restraint of trade. 

(3) Coleman v. Ford Motor (193 8S. W. 866 (1917)). The court ruled that 
the dealer had forfeited his deposit when he made a sale outside of his 
territory. 

(4) Marhoff v. Rosenbacher (97 S. E. 169 (1918)). The clause giving 
a dealer exclusive selling rights in a designated territory—ruled reasonable 
restraint and valid. 

(5) Ford Motor Co, v. Boone (244 Fed. 335 (9th Cir. 1917)). Ford brought 
a suit to enjoin a dealer without a franchise from handling “bootlegged” 
Ford cars. The defendent argued the franchise terms prohibiting sales 
by Ford deglers to the defendant were in restraint of trade. The court 
found the franchise created an agency but said Ford would have the right 
to prevent its dealers from “bootlegging” and “cross-selling” cars even if 
a sale were involved. The court granted Ford an injunction. 

(6) Reichert v. Russell Motor Car Company (170 N. W. 441, Supreme 
Court of Iowa (1919)). The court ruled that a dealer could recover his 


16 See Nichols vy. Prewitt Auto Co., 149 S. W. 1094 (1912); Kissel Motor Car Co. v. 
Walker, 270 Fed. 492 eels Compare Ford Motor Co. v. Cranford, 206 S. W. 108 
(Sa 1918, which ruled a dealer forfeited his deposit when he sold a car out of his 
territory. 

17 Cole Motor Car Co. v. Hurst, 228 Fed. 280 (1912): Ford Motor Co. v. Cranford Motor 
Co., 206 S. W. 108 (1918) ; Doering v. Denison, 178 S. W. 1018 (1915). In the latter case 
= — ruled the dealer could not recover his commission on a sale made outside of his 
erritory. 

18 Texas vy. Ford Motor Co., 169 8. W. 2d 504 (1943). 

1° State v. Ford Metor Co., 175 8S. W. 2d 230 (19438). 

» Vann v. Toby, 260 S. W. 2d 114 (1953). 

21 Sec. 27, Col. L. Rev. 839 (1927). It is remarked that no State other than Texas bas 
ruled territorial provisions invalid. 
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deposit despite the fact that he had sold a car outside of his territory, 
after termination of the franchise. The court, however, said: 

“So long as the contract continued in force they (the dealers) were 
bound to sell at the stated price within the stated territory” (p. 442). 

In Baran v. Goodyear Tire (256 F. 570 (1919) ) ; and B. 8S. Pearsall v. F. T. C. 
(292 F. 720 (1923)) various types of exclusive selling agreements (with terri- 
torial divisions) were ruled valid under the antitrust laws. The first case 
cited ruled in effect that the particular manufacturer could fix prices, allocate 
territory, and prevent bootlegging without violating the antitrust laws. 

Johnston v. Franklin Kirk Co. (148 N. E. 177 (1925)). Excluding the Texas 

cases, this case seems to be the only automobile franchise decision to date which 
is directly on point with the issues at hand. One dealer (in Franklin cars) 
sued another Franklin dealer to recover territorial violation penalties (10 per- 
cent of list price) as provided in the franchise. The defendant-dealer (who 
cross-sold a car into the plaintiff-dealer’s territory) argued that the territorial 
security clauses were void because they constituted restraints of trade. The 
court said: 
“* * * nor is it such a contract as being in restraint of trade, for the reason 
that the Franklin Automobile Co. had the right to control its own output and 
make contracts with reference to the sale thereof, and the contracts in question 
were made for the benefit of all dealers selling Franklin cars, wherein it was 
provided that should one dealer sell in another’s territory he.should pay 10 
percent.” 

The court reversed the judgment given for the defendant by the trial court 
and ordered a new trial. 

In Kessler v. A. W. Haile Motor Co. (217 N. Y. S. 182 (1926) ), the court ruled 
the plaintiff-dealer could collect a territorial violation penalty from the “cross- 
selling” defendant-dealer. The court ruled that such provisions were for the 
benefit of all dealers and any one ot the dealers could sue other dealers who 
violated his territory. 

Some modern cases ruling various exclusive selling arrangements and terri- 
torial restrictions valid under the antitrust laws include: 

Basom Launder Corp. v. Telecoin Corp. (204 F. 2d 331 (C. C. A2, 1953) cert. 
den., 345 U. S. 994 (1953) ); Fargo Glass and Paint Co. v. Globe American Corp. 
(201 F. 2d 354 (C. C. A 7, 1953), cert. den. 345 U. S. 942 (1953)); Foundry 
Services Inc. v. Benefluw Corp. (110 F. Supp. 857 (S. D. N. Y. 1953)); U.S. v. 
Bauch and Lomb Optical Co. (321 U. S. 707 (1944) ). 


What have some of the legal writers said concerning this issue? 


“A contract to sell within a certain territory, goods of a specified kind to, or 
through the agency of, one person only generally is valid * * * (unless it is 
a re - a scheme to establish a monopoly). Williston Contracts V (sec. 1645, 
p. 4616). 

“The courts and legislatures are generally friendly to the exclusive sales 
area device.” George Hale, Control over Distribution: Monopoly Aspects of 
Restraints Upon Distributors and Producers (14 Mississippi L. Jour. 170 (1944). 

“Territorial restrictions restrain trade much less than price restrictions and 
might, therefore, be permitted. Distribution through regional dealers is not 
only advantageous to the manufacturer but also to the public who wants a 
responsible person in the neighborhood with whom they make personal contact.” 
Chaffee, Equitable Servitudes on Chattels (41 Harv. L. Rev. 945 (1929)). 

In the 1953 New York Bar Antitrust Law Symposium, Mr. Simon Rifkind gave 
a talk on the antitrust issues in divisions of territory.” Mr. Rifkind pointed 
out that there was very little authority on the subject. 

He referred to a dissenting opinion in Matter of General Cigar Co., Inc. (16 
FTC Rep. 537, 1932) in which Commissioner McCullough said that “some 
territorial allocations should be forbidden.” Mr. Rifkind states: “Moreover, 
the only Federal cases which have squarely considered allocation of territory 
n — have held that such allocations are legal if reasonable” 

p. . 

Mr. Rifkind admitted that what he said was largely based on opinion rather 
than authority but he concluded that a marketing system requiring that dis- 
tributor agree not to sell out of certain territory would be “extremely danger- 
ous” under the antitrust laws (p. 181). 


#2 Simon H. Rifkind: Divisions of Territory Under the Antitrust Laws (Chicago; Com- 
merce Clearing House, 1953), p. 173. 
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In a law review article which was referred to in the majority opinion written 
for the United States Supreme Court in the Standard Oil cf California v. U. 8. 
case (1949), the author, Mr. William Stockhausen suggests that there are four 
factors that are decisive when considering various exclusive agency devices.” 

The four factors listed were: 

(1) Historical justification. 

(2) Duration of the contract. 

(3) Promotion of new enterprises, 
(4) Supplier’s market position. 

In light of the discussion presented in previous parts of this statement, it 
would seem that the use of territorial security provisions in the automobile 
industry can be justified on all four of these factors. 

There is certainly a historical justification. All of the automobile franchises 
are of 1 year’s duration (unless canceled sooner) except for Ford and Stude- 
paker. Both of these latter franchises are of indefinite duration but may be 
canceled on short notice (Studebaker, 10 days; Ford, 90 days) at any time 
“with or without cause.” 

It has been argued that such provisions would facilitate entry, help the smaller 
manufacturing firms, and strengthen all dealers. The weak bargaining position 
of automobile dealers has been recognized by many authoritative writers and 
the courts as well.* One authority has this to say: 

“There are producers of consumers’ goods who have secured themselves from 
exercise of countervailing power. Some, like the automobile and the oil indus- 
try, have done so either by integrating their distribution through to the consumer 
or because they have an organization of small and dependent and, therefore, 
fairly powerless dealers.” * 

In the case of Buggs v. Ford Motor Co,: 

“An examination of its (the franchise terms, which are many, indicates that 
it was dictated by the manufacturer at Detroit, and drawn by its counsel with 
the avowed purpose of protecting the manufacturer to the utmost and granting, 
if any, few rights to, and the smallest possible protection of, the agent. It is 
one which afford some support for the wisdom and the necessity of legislation 
which protects the weak against a strong party in situations like the instant 
one.” 

It was previously stated that as a practical matter the vast majority of auto- 
mobile dealers give exclusive representation to their respective automobile manu- 
facturers. It was in the 1920’s that the manufacturers really began to insist 
on exclusive representation.” 

In spite of the fact that exclusive representation clauses were removed from 
the franchise because of possible violation of the antitrust laws, the manu- 
facturers are still in a position to insist on exclusive representation through the 
use of other franchise provisions (the 1-year term and cancellation clauses). 
The modern cases seem to uphold the manufacturer’s right to use economic 
pressure to accomplish the very thing that the Antitrust Division suggested 
could not legally be done by means of franchise terms. 

This modern line of cases appears to involve a concept that the manufacturer’s 
have “property rights’ which justify certain types of restraint on competition. 

Pick Manufacturing Co. v. G. M. C. (80 F. 2d. 641 (1935) ) was one of the first 
of this line. The circuit court of appeals ruled that an automob ‘le manu‘acturer 
could have franchise terms requiring that its dealers use only “genuine” (made 
by the manufacturer) repair parts in repairing the mannfacturer’s cars. The 
manufacturer’s new car warranty liability extends only for 90 days after the sale 
to the consumer. It is clear that this case moved away from the Colgate line 
of cases (U. S. v. Colgate, 250 U. S. 300, 1919) which used pure competition 
standards for judging restraints.” 


3 The Commercial and Antitrust Aspects of Term Requirements Contracts (23 N. Y. U. L. 
Quar. Rev. 412 (1948)). 

* See Fair Competition, The Law and Economics of Antitrust Policy, Joel B. Kirlam 
and Alfred E. Kahn, p. 200 (1954). 

* American Capitalism, The Concept of Countervailing Power, by John Kenneth Gal- 
braith, 1952, pp. 126-127. 

*% Buggs v. Ford Motor Co. (113 F. 2d 618. 619 (7th Cir. 1940). 

“See F. T. C. Report on the Motor Vehicle Industry (H. Doc. No. 468, 76th Cong., Ist 
sess.), p. 255. It is said that “took on a competing line” was listed in the manufacturers 
files as the chief cause of dealer cancellations in this period. In 1926, 69 percent of all 
dealers represented only 1 manufacturer. In 1930, 80 percent represented only 1 
manufacturer, 

8 7 64 Yale Law Journal 581. The writer states the trend is away from the Colgate 
ine of cases, 
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In Boro Hall Corp. v. G. M. GC. (124 F. 2d 822 (1942)) a dealer sued a 
manufacturer for treble damages under the antitrust laws, alleging that the 
manufacturer refused to allow him to establish a used carlot outside of his 
territory. The court said: 

“To restrict sales of Chevrolet cars to a dealer who would confine its head- 
quarters for dealing in new and used cars and in servicing and selling supplies 
to some extent is surely reasonable * * *” (p, 824). 

In Nelson Radio and Supply Co. v. Motorola (200 F. 2d 911 (1952)) the 
dealer was told he would be canceled if he did not give exclusive representa- 
tion. The dealer’s contract was not renewed and he sued under the antitrust 
laws. The court said: 

“There is a real difference between the act of refusing to deal and the execu- 
tion of a contract which prevents a person from dealing with another” (p. 916), 

This seems to mean that it is legal (under the antitrust laws) for a manu- 
facturer to refuse to renew a contract with a dealer because the dealer re- 
fuses to do that which it would be illegal to require him to do in a contract, 
The court also stressed that the manufacturer could not conspire with its 
own agents (factory representatives who allegedly coerced the dealer) so as 
to violate the antitrust laws. 

In Hudson Sales Corp. v. Waldrip (211 F. 2d 268 (5th Cir. 1954)) the 
dealer sued under the antitrust laws, alleging the manufacturer forced him 
to drop Philco radios and urged him to quit “pushing” Willys cars (both of 
these products were produced by competitors of the manufacturer). The court 
said even if the evidence had shown that the manufacturer failed to renew 
the dealer’s franchise because the dealer refused to drop competing products, 
there would be no violation of the antitrust laws. The court seemed to rule 
that the manufacturer had an “absolute right” not to renew regardless of 
motive or intent or any effect on competition. 

It appears that the courts do not penalize actions by manufacturers to 
procure exclusive representation from their dealers. It also appears that man- 
ufacturers are given considerable room to impose “reasonable” restraints on 
competition. 

In summarizing these recent cases, both economic and legal factors make it 
possible for the automobile manufacturers to have their exclusive representa- 
tion in spite of the banning clause in the franchises. No similar factors. how- 
ever, protected the dealers when territorial security clauses were removed, 
It is submitted that territorial security provisions for the dealer are tue togi- 
cal, equitable, and economically desirable counterpart of this exclusive repre- 
sentation which the manufacturers have in fact. Antitrust policy which is 
consistent in theory but inconsistent and discriminatory in fact is basically 
unsound. 

Antitrust policy, which has ignored and which will probably continue to ignore 
that exclusive handling exists for the benefit of manufacturers and yet denies 
territorial security for the reasonable protection of exclusively tied dealer 
investments, is also unsound because such a policy in effect permits restraints 
(as a practical matter) in areas of the automobile industry where price com- 
petition and competitive characteristics (numerous firms, ease of entry) are 
almost wholly absent (manufacturing) and denies even reasonable restraints 
in those areas (dealers) where price competition and competitive character- 
istics are typical. 

It is difficult to understand how the Department of Justice could logically 
pursue a rigorous pure competition antitrust policy where thousands of dealers 
in many important lines of industry are concerned and at the same time to be 
aware of the facts of economic life. There is little resembling pure competition 
in the bulk of American economy. Labor unions have in effect been exempted 
from the antitrust laws. Retailers of nondurable consumer goods have fair 
trade laws. Farmers have price supports and their various exemptions (as to 
farm co-ops) under the antitrust laws. Exporters may combine under the Webb- 
Pomerene Act. The patent laws afford many “legal” devices which are exempt 
under the antitrust laws. Numerous industries including railroads and air- 
lines are partially or totally exempt from the operation of the antitrust laws. 

It seems clear that the modern trend in both legislation and judicial inter- 
pretation is away from the “pure” competition standards applied in the JU. S. v. 
Colgate and Co. (250 U. S. 300 (1919) ). 
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It will be remembered that in some of the antitrust cases the legality of the 
restraints being used depended upon whether or not the dealers were “agents” 
or “independent” purchasers.” 

The first automobile franchises designated dealers as “exclusive agents.” By 
1910, most of the franchises contained express terms stating that dealers were 
not agents. There are many possible reasons why the automobile manufac- 
turers do not want their dealers classified as their agents. 

If an analysis is made of the real legal and and economic substance of man- 
ufacturer-dealer relationships in the automobile industry, however, it seems 
obvious that more than a vendor-vendee relationship exists between the 
manufacturers and their dealers in spite of what the franchise terms provide. 

The manufacturer exercises control and in reality is a joint owner of the 
dealership. The franchise is nonassignable, hence the dealer has no title 
to a going business which he can sell or transfer. He owns part of his physical 
assets, but even his ownership interests to new cars and parts in stock are 
defeasible interests. The manufacturer has the right to cancel at any time under 
the franchise and the dealer is obligated to sell back all new cars and parts that 
he had in steck at the time of cancellation. 

Franchise terms give the manufacturers control over their dealer’s invest- 
ment and some franchises even provide the dealer must leave his profits in 
his business if the manufacturer so directs. As far as the operation of the 
dealership is concerned, the manufacturer's interest comes first. 

As Issaes said (3 Harv. Bus. Rev. 265, 1927) : 

“Yet it would be absurd to regard such dealers (automobile dealers) as 
ordinary purchasers.” 


Issacs recommended that the courts treat the relationship as sui generis. 


The foregoing discussion suggests that the General Electric doctrine (per- 
mitting restraints where goods are sold through agents) might be applied to 
automobile dealers. If the automobile dealer is in reality a special tvpe of 
agent, then territorial security clauses are permissible under this doctrine. 


PART 4.—GENERAL OBSERVATIONS, SUMMARY, AND RECOMMENDATIONS 


In spite of statements in newspapers and business magazines to the effect 
that franchised dealers are losing ground because of artificially maintained 
high markups and inefficient distribution practices, the facts do not support such 
a statement. The major distribution costs for dealers are fixed by the manu- 
facturers. The amount of dealer investment, the retail list price, the dealer 
finance charges, indeed, every phase of the dealer operation is controlled by the 
various manufacturers. A study of the provisions of the typical franchise 
agreement and the information disclosed in the Motor Vehicle Report (FTC 1938) 
give convineing evidence that this statement is true. If dealer distribution 
costs are too high, the fault primarily is not with dealers but with the policies of 
the various manufacturers. 

Furthemore, authoritative studies of the average cost of distribution in the 
automobile industry as compared with average distribution cost in other indus- 
tries indicates that “the cost of distribution for retail automobile dealers is 
much lower than for many other branches of trade” (ITC Report on Distri- 
bution Methods and Costs, 1944, at p.9). (See also Dealer Margins (National 
Industrial Conference Board Studies in Business Policies No, 42, 1950).). Ac- 
cording to the table at page 9, automobile dealers have lower margins (markups) 
than do 20 of the 23 different dealer groups studied. Automobile dealers’ 
margins, for example, were far below the margins for dealers selling lock 
sets, office equipment, television sets, and numerous other categories. 

A recent Department of Commerce study disclosed that for the first time since 
the early thirties there was a net drop of over 3,000 in the number of enterprises 
engaged in business in the United States in 1954 as compared with 1953. Ae- 
cording to Dun & Bradstreet figures, franchised dealers (automotive and ap- 
pliance) led all other categories in business failures in 1953 and most of 1954. 
(See Business Week, July 3, 1954.) A private survey made by a car manu- 
facturer,showed that from 270 to 350 franchises a month were given up in the 
automobile industry, while only 35 to 70 new dealers per month took their places 
(Busingss Week, February 5, 1955, p. 54). 


»® The landmark case on this point is U. 8S. v. General Electric Co. (272 U. 8. 476 (1926) ). 
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The Small Business Administration reported that “small business in important 
industries is not fairing well” (Louisville Courier Journal, March 20, 1955, sec. 
2). Liabilities of automobile dealer failures were over $13 million in 1954 as 
compared with $3.6 million in 1952 (Business Week, July 3, 1954, p. 64). 

All who are concerned with preserving beneficial competition should ask them- 
selves this question: “Will future economic historians write that the antitrust 
laws were so applied as to destroy one of the last major areas where traditional] 
competition existed?” 

SUMMARY 


It is believed that the arguments above support the following basic propositions : 

(1) The use of the exclusive agency device with territorial security given 
to dealers is wid spread in American industry. 

(2) According to the Attorney Generals’ committee report, the key issue 
is whether or not territorial security clauses lead to monopoly at the manu- 
facturing level. 

(3) There is nothing in the history of the automobile industry that sup- 

ports such a conclusion. In fact, recent history indicates the absence of 
territorial security clauses may have been a factor making possible the 
present alarming degree of concentrated economic power at the manufactur- 
ing level. 
(4) Territorial security clauses would not impair entry into the manufactur- 
ing industry (the situation that existed in the Standard Oil case, 1949). In 
fact, it is reasonable to argue that such clauses would increase the chances 
of a new entrant. 

(5) Territorial sccurity clauses would not restrain competition at the 
manufacturing level. This competition is basically quality competition. 

(6) Leading economists, marketing experts, and legal authorities recog- 
nize that substantial benefits may accrue to the consumer from the use of 
the exclusive agency device with territorial protection for the dealers. 

(7) Antitrust policy which would condemn this type of reasonable re- 
straint is both unrealistic and inconsistent. 

(8) Dealers have little, if any, control over the basic factors that deter- 
mine retail automobile prices. 

(9) Territorial security clauses would not substantially affect the com- 
petition between makes (trade-in allowances and discounts) at the distribu- 
tion level. 

(10) Territorial security clauses would make competition at the distribu- 
tion level assume a more rational pattern. 

(11) Territorial security clauses would not impair free entry at the 
distributor level. 

(12) Territorial security clauses do not facilitate price fixing. 

(13) Territorial security clauses do not lead to concentration at the dis- 
tribution level. Such clauses may encourage entry and prevent the elimina- 
tion of dealers; and the elimination of dealers will likely mean further 
concentration at the manufacturing level. 

Manufacturer-dealer relationships in the automobile industry are governed by 
many special factors. The courts, the Antitrust Division, and the Congress should 
consider all of these factors when rules or laws are being formulated for the 
industry. The major conclusion of this particular analysis is that territorial 
security clauses would not work against the public interest if reinstated in auto- 
mobile franchise agreements. 


Mr. Kies. Our last witness is Mr. Costley. 


STATEMENT OF ALTON M. COSTLEY, REGIONAL VICE PRESIDENT, 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION, EAST POINT, 
GA. 


Mr. Costitey. Mr. Chairman and gentlemen, I deeply appreciate 
your indulgence because you are saving me one full day by allowing 
be to appear today. 

My name is Alton M. Costley. I am presently engaged in the 
retail new automobile business in East Point, Ga., and have been a 
franchised new car dealer for some 30 years. I speak today not only 
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as a dealer who is vitally interested in the legislation now before this 
committee but also as a director of the National Automobile Dealers 
Association for the State of Georgia. 

I appear at this hearing to support H. R. 6544 which is designed 
to give the manufacturer of new automobiles and trucks the right to 
reinstate in his selling agreements with his retail dealers a provision 
which will grant to the dealer an exclusive area of sales and service 
responsibility. 

Such provisions were in our selling agreements for many years 
but were taken out several years ago. When these provisions were 
removed from our selling agreements we were told that there was 
1 serious question as to their legality. We hope that by the enactment 
of this legislation Congress will remove all doubt concerning the 
legality of such provisions. We believe they are in the public interest 
as well as the interest of automobile manufacturers and their fran- 
chised dealers. Contrary to what some people might say, I believe such 
provisions will directly benefit the automobile and truck purchasers 
and owners. Certainly, they will be just and equitable as far as 
dealers and manufacturers are concerned. 

Our country is growing rapidly. Population is increasing. In- 
dustry is decentralizing. Individual earnings are high and purchas- 
ing power great. Automobile production is higher than ever before. 

Today the automobile is essential in the daily life of the average 
American family. More and more cars are being produced, sold, and 
used and more and more citizens are dependent upon the motor 
vehicle for earning their livings. 

Purchasers of automobiles today are becoming more particular in 
their selections of cars. Varied color and equipment combinations 
have become major factors in customer appeal. The solid colored, 
standard equipped family car of a few years ago, today is the excep- 
tion rather than the rule. 

For these reasons, the franchised dealer is called upon to carry 
greater and greater stocks of new vehicles. This to many dealers 
means expanded facilities such as showrooms, shops, and storage 
space. Dealers’ franchises require that they—the dealers—establish, 
maintain, and equip a place of business suitable to the manufacturer 
and maintain adequate stocks of new vehicles. 

It is becoming increasingly obvious to dealers that what was ac- 
cepted and in fact was an adequate establishment a few years ago is 
not in many cases acceptable or suitable to the manufacturer or pur- 
chaser today. Expanded and improved facilities mean heavy expend- 
itures and increased overhead, the financial return and payment on 
which must come as the result of aggressive development of a dealer’s 
sales area, 

I will add quickly there that we do not have 3 years or 5 years in 
which to have stabilized operations. We have only the 1 year. 

Our manufacturers require that we energetically and properly de- 
velop our area of sales and service responsibility to his satisfaction. 
And, as merchants we recognize the value of proper market cultivation. 
Hence, we provide the facilities necessary to make our goods and serv- 
ices readily available to our customers. According to the most cur- 
rent figures available this investment in brick and mortar and 
equipment amounts to approximately $109,000 for the average fran- 
chised dealer. 

77353—56——8 
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In addition, we expend considerable sums of money in not only 
essential local advertising but also in national advertising—to which 
fund, incidentally, we are required to subscribe. At this point, I 
would like to remind those who would contend that the manufacture 
through national advertising is creating the market for new cars that 
the franchised dealers are in large measure paying these bills. 

Through these expenditures of energy and resources the dealer con- 
stantly is providing the type of market cultivation which is of extreme 

value to the car owner and the manufacturers as well as himself. 

The car owner today feels, and rightly so, that the marketing system 
should provide for him ample new car stocks from which to select his 

car as well as efficient service throughout the life of his car. Under 
our system of merchandising, the purchaser of a new car is entitled to 
certain services to be provided by a franchised dealer during the war- 
ranty period. The customer receives this service from either the 
dealer who sold him the car or from a franchised dealer in another 
locality. In any event, a franchised dealer is in position to provide 
this service because he maintains adequate trained personnel and 
service facilities and equipment in accordance with the requirements 
of his franchise and at great expense to himself. 

In other words, it costs a franchised dealer quite a bit to provide 
the warranty service on new cars for which he should be compensated. 
When the dealer who sells the new car provides the warranty service 
the costs of such service are realized, in part at least, from the sale 
price of the new car. But, when the new car is purchased from a 
dealer other than the dealer who is called upon to provide this service, 
then the servicing dealer incurs the full costs of the warranty service 
without receiving any of the benefits of the sale of the car. This 
creates an inequitable situation for which this bill would provide a 
remedy. 

Under H. R. 6544, a manufacturer would be permitted to assign to 
each of his dealers an exclusive area of sales and service responsibility, 
and in situations like the one described above require the selling 
dealer to compensate the servicing dealer for the performance for what 
in the final analysis amounts to his (the selling dealer’s) obligation to 
his customer, the new-car purchaser. This system was employed when 
we had exclusive sales areas. The Federal Trade Commission in its 
comprehensive report of 1939 on our industry gave an excellent sum- 
mary of the substance and operation of such provisions. A pertinent 
excerpt from this report is attached to this statement for the informa- 
tion of the committee. 

I might add that I am not going to attempt to read them; there are 
quite a few. They are very interesting, but in appreciation of your 
thinking of us we will pass that. 

Mr. Kuiern. It may be included in the record at the conclusion of 
your statement. 

Mr. Costiey. At this point, I would like to emphasize that in rec- 
ommending the reinstatement of exclusive sales area provisions I am 
not suggesting that a prospective purchaser cannot buy a new car 
wherever he pleases from whomever he chooses. Such freedom of 
choice would in no way be impaired. 

Nor would any additional cost be imposed on the purchasing public 
by the reinstitution of these provisions. Competition between differ- 
ent lines will insure a competitive purchasers market. 
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As I pointed out before, a car owner has every right to expect that 
the franchised dealer who sells cars will be in position to provide 
adequate service throughout the life of a car. This means that the 
dealer must carry heavy inventories of replacement parts as well as 
provide skilled mechanics and modern equipment to properly service 
what today is a very complicated machine. New servicing problems 
were presented with the advent of power steering, power brakes, auto- 
matic transmission, et cetera. With each new development and im- 
provement comes new equipment and new replacement parts to be 
purchased and stocked by the dealer. 

The car owner expects the dealer to provide him with service that 
will assure safe and efficient operation of his essential automobile. 
The manufacturer expects the dealer to protect the prestige of his 
products and his goodwill. Through the franchised dealer these ex- 
pectations are realized. 

The dealer actually is the end of the assembly line. That car is not 
ready for consumption until the dealer finishes his service with it. 

The dealer provides the facilities, personnel, and energy to develop 
and maintain the market and provide continuing service on the prod- 
uct, yet he has no assurances whatever that another dealer will not 
be able to cash in on the fruits of his labors. Such assurance to which 
he is entitled can be given, however, under the bill now under con- 
sideration. Manufacturers again could assign and enforce specific 
areas of sales and service responsibility to their dealers. Not only 
would such assignment, in my judgment, benefit the public and the 
manufacturer, but in some measure would provide the means whereby 
the franchised dealer can offset a portion of his losses on service opera- 
tions and would enable him to continue to give his manufacturer ade- 
quate representation in a highly competitive market. 

I have heard it said that to grant a dealer an exclusive sales area 
would be to eliminate or seriously and unreasonably curtail competi- 
tion. I cannot agree with this argument. Right here let me point 
out that during the periods before 1949 when exclusive sales areas 
were assigned by the manufacturers, competition was most aggres- 
sive—so aggressive, in fact, that one low-priced car manufacturer was 
able to capture first place in national sales volume at the expense of 
another manufacturer which had enjoyed that distinction for some 
time. Competition in all areas certainly is the rule today in the auto- 
mobile business, 

In conclusion, gentleman, I wish to reemphasize that the enactment 
of this legislation will neither restrict the purchasing public nor im- 
pose financiai penalties or increased costs on car buyers. The primary 
purpose of this legislation is to afford a measure of economic stability 
to dealers handling a particular make of car. Competition between 
the various makes of automobiles will not be affected. 

Gentlemen, I have used about seven and a half minutes. I have 2 
more minutes. I will only use one of them to touch on some points 
that were brought out this morning. First, the question was asked by 
one dealer if the small dealers of America wanted territory security. 
Let me tell you in regard to the survey that was under question at that 
time that 36 of the States voted for territory security. Seven States 
voted against. Seven States voted noncommittal. When I mention 
that total number of States, I mean what we refer to as NADA States. 

Going further, there were four thousand five hundred-odd dealers 
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who voted against it who handled less than 300 cars. but there were 
five thousand-some-odd dealers who voted for it handling less than 300 
ears per year. So I say by virtue of the 36 States voting for territory 
security and by virtue of what I have just said to the car dealers selling 
less than 300 cars that the small car dealer does want territory security. 

Let me carry that thought one step further. One Congressman 
from my own State having an interest in this type of legislation polled 
61 dealers in his district, all of whom were rural dealers. He got a 
reply back from 36 of them. Three of them opposed territory security. 
One was non-committal. Thirty-two of them said, “Give us territory 
security because the large dealers in the metropolitan area where their 
cut-price tactics are raiding us with what business is left.” 

I could go on further and answer what happened in the Laurel 
case in Baltimore and why there was no restraint there. 

Mr. Kuery, I was going to ask you about that. It is my recollection 
that the testimony was that when this individual who lived in Laurel 
went to Baltimore to buy the car—this may be another phase of the 
problem—the dealer in Baltimore had to pay or did pay the dealer in 
Laurel a certain amount of money. That is correct, is it not? And 
is that the custom today in spite of the fact that there is no territorial 
security ? 

Mr. Costiry. No, sir, that is not the custom today. The statement 
was made this morning, however, that would deter the Baltimore 
dealer from making his good deal with this fellow from Laurel that he 
normally would have made. I believe that was the inference of the 
statement. : 

Mr. Kuern. My understanding was, and I may be wrong, that he 
did pay the dealer in Baltimore a certain amount. 

Mr. Costtey. Not under the operation today, no, sir. 

Mr. Kxix1n. He would not have to do it? 

Mr. Costtey. Under territory security that he had before, he would 
have to do it; yes, sir. 

Mr. Kuern. There would not be any prohibition against a dealer 
in Baltimore selling it? 

Mr. Costtey. That is correct. 

Mr. Kriern. As would happen if any other type of exclusive agency, 
the dealer in his own community would have to share in profit? 

Mr. Costiey. He would share a small part of it. There would be no 
stopping of the Baltimore dealer from making the sale because the 
Baltimore dealer would be relieved of the responsibility of servicing 
the car, thereby relieved of the $90 charge that Mr. Cooper said he was 
responsible for every car in his community. 

Mr. Kern. That brings me to another point. This exclusiveness 
would apply only to the sale; it would not apply to the repair of the 
car ? 

Mr. Costtey. No, sir. 

Mr. Krern. A man could still go into an official dealer and have his 
car serviced there ? 

Mr. Costitxy. Certainly so, and he could buy his new car wherever 
he pleased without penalty, without additional cost. I still contend 
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that the selling dealer, even though he was invading another dealer’s 
territory, would be able to sell on a competitive basis without penalty, 
even though he paid a servicing fee to the servicing dealer. 

Mr. Kxxrn. It would not cost the consumer any more? 

Mr. Costiey. Correct. 

Mr. Kuern, I have one final question. You mentioned something 
about the dealer paying for the advertising. Does that mean that the 
dealers in a particular area have to pay a part of the advertising 
to the manufacturer if. it appears locally? 

Mr. Costiry. I speak now as an individual dealer. I pay $20 on 
each car that I buy, and I understand all Chevrolet dealers pay $20 
on each car and truck that they buy. That goes into a pool from 
which is ie the national advertising cost which goes out over the 
Nation. It is my understanding that the manufacturer matches some 
part of that. Ido not know how much. 

Mr. Kier. If you do any local advertising, you pay that yourself? 

Mr. Costitey. In addition to the $20 a car. 

Mr. Moutper. I would like to say to the gentleman from Indiana, 
as well as the gentleman from the National Automobile Dealers Asso- 
ciation, there is one problem that seems to be very important to their 
business as well as the consumers: that is, the financing of automobiles. 
I understand a great.majority of the people buy automobiles under 
the financing plan;.in fact, a very small percentage are able to go 
in and buy a car and pay for it in full at the time of purchase. 

There are several problems that should be investigated; first, the 
exhorbitant carrying charges, the relation between the manufacturer 
and the financing companies, and the extra charges that are made 
when a person buys a new car and wishes 2 months later to buy another 
new car and he is charged—he transfers his loan from the first car 
to the second purchase without very little, in fact they put all the 
charges on him all over again, the carrying charges. It seems to me 
that presents a problem that should be investigated and corrected. 

Mr. Krern. You do not want to comment on that, do you, Mr. 
Costley ? 

Mr. Costiey. I think what the Congressman had reference to was 
the purchasing of an automobile by an individual on time and later 
trading that car before the entire unpaid balance was liquidated, and 
having to pay a finance charge on a second purchase, including some 
finance charges that were in the first purchase. 

Mr. Kuxrn. That is right. 

Mr. Costtey. That is what we understand is a short rate cancella- 
tion. It is the policy in the insurance business, as I understand it— 
it is the policy with finance companies. I would like to see it eliminated 
so that the buyer would not have that penalty. 

Mr. Kur. I think it is a local proposition. 

Mr. Costtey. I want to compliment you on that statement. 

Is there anybody else that wants to testify either in favor or in 
opposition to any of these bills that we have under consideration ? 

’e will insert appendix A of Mr. Costley’s statement in the record 
at this point. 
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(Appendix A of Mr. Costley’s statement follows :) 


APPENDIX A 


(Excerpt from the Report on Motor Vehicle Industry, pursuant to Joint Resolu- 
tion No. 87, 75th Congress, 2d Session, by the Federal Trade Commission, 
June 5, 1939, pp. 117-121.) 


This excerpt merely explains in some detail the exclusive sales area provisions 
formerly contained in dealer-factory franchises, and suggests the type and 
functioning of such provisions should they be reinstated as a result of favor- 
able action on H. R. 6544. 

“SALES TERRITORY 


“The majority of the manufacturer-dealer agreements designate the dealer 
sales area and provide that the deaier shail have the right (exciusive or non- 
exclusive) to purchase motor vehicles for resale in the described sales area and 
not elsewhere, and the further right to purchase parts and accessories for 
resale without limitations as to sales area. All company products are to be 
purchased at such prices as the manufacturer shall from time to time establish. 

“General Motors Sales Corp. and Chrysler Corp., through their several selling 
divisions, grant the dealer the exclusive right to purchase motor vehicles for 
resale in the described sales area subject to certain exceptions and rights reserved 
to the manufacturer. The territory security plan is not in general use for all 
Chevrolet dealerships, but the Chevrolet division is gradually placing its terri- 
tory security plan in use in various parts of the country. 

“The most notable exception is that the several selling divisions of both 
General Motors Sales Corp. and Chrysler Corp. reserve the right of designating 
certain territories as nonexclusive and do usually designate metropolitan areas 
as nonexclusive. 

“Chrysler Corp. zones the nonexclusive metropolitan areas and restricts by 
agreement the number of competing dealers therein handling the same make of 
ear. Most of the General Motors agreements provide for factory surveys of the 
selling potential in multiple-dealer areas and for limitation of the number of 
dealers in those multiple-dealer metropolitan areas in proportion to the selling 
potential. 

“Another notabe exception in the case of the selling divisions of the Chrysler 
Corp. is that the agreements of the Chrysler, DeSoto, and Dodge sales divisions 
provide that each Chrysler, DeSoto, and Dodge dealer shall also have the non- 
exclusive right to purchase and resell Plymouth motorears. 

“Similarly the various manufactures, including Ford Motor Co., Nash-Kel- 
vinator Corp., Chrysler Corp., Packard Motor Car Co., General Motors Corp., 
the Studebaker Corp., Hudson Motor Car Co., Graham-Paige Motors Corp., 
Hupp Motor Car Co., and Willys-Overland Motors, Inc., grant exclusive terri- 
tories to their distributors and some of their dealers, and limit the number of 
dealers in a selling area as a matter of administrative policy, even though their 
agreements may not refer to the subject. 

“The Ford Motor Co. sales agreement provides that Ford dealers can resell 
its products anywhere within the boundaries of the United States, subject to 
the right reserved by the company to sell direct to other dealers and to retail 
purchasers in any part of the United States, and subject also to the provision 
that the dealer, on request by the company, must turn over to Ford Motor Co. 
orders received from the United States Government or any of its departments 
or from the American Red Cross, without remuneration. Ford Motor Co. also 
restricts, by administrative policy rather than by argeement, the number of 
dealers in a natural selling area. 


* a * * k * * 
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“Territory infringement adjustments.—Many years ago several agreements 
contained restricted-territory provisions, as well as territory infringement pen- 
alty provisions. The practice of penalizing a dealer for infringing on another 
dealer’s territory fell into disuse and very few agreements carried infringement 
penalty provisions and, in fact, many agreements failed to even describe a sales 
area during the early part of the decade. However, in recent years the trend 
has been to restrict a dealer to a described sales area and to actively enforce 
penalty provisions when a dealer sells a new car into another dealer’s sales 
area, 

“The majority of the manufacturer-dealer agreements provide for some form 
of adjustment (so-called penalty) in case the dealer sells a new passenger auto- 
mobile into the protected territory of another dealer handling the same make 
of automobile. While the precise nature and form of dealer infringement com- 
pensation varies with each agreement, the majority of the agreements provide 
that the dealer who sells an automobile into the protected territory of another 
dealer of the same make of automobile will pay a sum of money to that dealer 
directly or through the distributor or manufacturer as compensation (or so- 
called penalty), for the infringement. 

“Agreements of Chrysler Corp. provide in part that——— 

“Direct dealer agrees to confine his selling efforts entirely to the sales area 
assigned to him by Chrysler and agrees that he will not by personal solicitation, 
advertising, correspondence, resident salesmen, unofficial representation, or by 
any other connection or means, directly or indirectly, solicit * * * the sale of 
new and unused Chrysler or Plymouth motor vehicles, or demonstrators, in 
any other sales areas.’ 

“For each breach of the above-quoted provision the direct dealer agrees to pay 
to Chrysler for division between the injured dealer or dealers into whose sales 
area the offending dealer has trespassed the sum of $75 per car sold. 

“Ford Motor Co.’s 1988 sales agreement did not limit the dealer’s territory, 
except that the dealer was to resell Ford products for use within the boundaries 
of the United States of America. The 1939 Ford agreements contain no terri- 
torial restrictions except that they provide for the payment of a service commis- 
sion in case a Ford dealer sells a new Ford vehicle to a buyer (1) residing in 
another city where an authorized Ford dealer is located; (2) residing in another 
municipality where there is no Ford dealer, but which is contiguous to a city 
where an authorized Ford dealer is located. In such cases, the selling dealer 
shall pay a service commission of $30 to the Ford dealer in the locality where 
the purchaser resides with the understanding that the dealer receiving the service 
commission agrees to render to the purchaser the service which a new car pur- 
chaser ordinarily receives from a delivering dealer. 

“The General Motors Sales Corporation agreements (with the exception of 
Chevrolet) provide that in case a new motor vehicle is sold by an authorized 
General Motors dealer to a person, firm, or corporation whose legal residence 
is in the protected territory of another General Motors dealer of the same respec- 
tive make, General Motors Corporation agrees to pay the dealer, in whose pro- 
tected territory the purchaser has his legal residence, a specified sum per car 
unless the sale falls within certain minor types of sales that are spec fically 
excepted. In order that General Motors may be reimbursed for such payments 
each General Motors dealer agrees that in case he makes such a sale, he will pay 
the factory, upon demand, the sums spec'fied in the sales agreement. 

“Many of the Chevrolet agreements contain a territory security addendum 
which describes the dealer’s territorial restrictions and imposes a specific in- 
fringement payment on dealers selling new motor vehicles in the protected terri- 
tories of other dealers. This Chevrolet territory security plan is being gradually 
placed in operation over the country. 
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“SUMMARY OF PENALTY PROVISIONS 


“The following statement summarizes the amount of penalty for different 
makes and models: 


Make of car, car models, and conditions of settlement 


General Motors cars: Amount 
Chevrolet : 
Within 48 hours 
After 48 hours 
Pontiac: 
1938: 6 and 8 models. 
1939 : 
6 


Oldsmobile : 
1938 : 


1939: 
60 and 70 models 


ee Se 


Cadillac-LaSalle cars: 
LaSalle 
Cadillac, model 60, 61 
Cadillac, model 75 
Cadillac, model 90 
Chrysler cars: 
Chrysler models 
Dodge 
DeSoto 
Plymouth 
Hudson cars: 
er er a ese ompanenap'gn ce anepebenan ante 
1929: 
Hudson, 112 or business car 
Hudson, 
Hudson, Club 6 and 8 
Hudson, Custom 8 
Packard cars: 
Packard 6, 50-mile radius 
Packard 120, 50-mile radius_____.____-_---_- pres 
Packard Super 8, 200-mile radius 
Packard 12, 200-mile radius. 
Nash Cars: 
Nash-Lafayette : 
Ne een eee er he aie meron 
19389 : 
Lafayette 
Ambassador 6 
Ambassador 8 
Willys cars: Willys-Overland, 1939, all models, 100-mile radius 
Hupp cars: Hupmobile, all models 
25 percent on list price. 


23 percent on list price. 
*50 percent of discount. 


“In the Studebaker Corp. agreement, territorial infringement is prohibited 
but the agreement does not contain any provision for the payment of a penalty. 
In the Graham-Paige Motors Corp. agreement, the offending distributor or dealer 
submits to such penalties by way of division of profits as the manufacturer may 
prescribe. 
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“The Willys-Overland Motors, Inc., agreement for 1938 assigned exclusive sell- 
ing areas but made no reference to infringement but, as shown before, an in- 
fringement penalty of $25 per car was provided for within a radius of 100 miles 
from the complaining dealer. 

“The agreements of Nash-Kelvinator Corp. and Hupp Motor Car Corp. con- 
tain provision that no liability attaches to the manufacturer. 


“PRINCIPAL EXCEPTIONS TO PENALTY PROVISIONS 


“There are numerous exceptions to the penalty provisions. In many cases 
they do not apply ‘when purchaser’s local residence is more than 200 miles from 
the selling dealer.’ This provision is found in the Pontiac, Oldsmobile, Buick, 
Cadillac, Hudson, Packer Super 8- and 12-cylinder cars, and Nash-Lafayette 
agreements. The penalties are not applicable beyond a 50-mile radius for the 
Packard 6 and Packard 120, and in the 1939 agreement, beyond 100 miles for 
Willys cars. Sales to State and Federal Governments and to fleet operators of 
25 or more cars are exempt from penalties in the Chevrolet, Pontiac, Oldsmobile, 
Buick, and Cadillac contracts. Hudson exempts sales to the Federal and State 
Governments. Replacement of a wrecked automobile is exempt in the agreements 
of Pontiac, Oldsmobile, Buick, Cadillac, and Hudson. In the case of Pontiac, 
Oldsmobile, Buick, Cadillac and Hudson, the penalty must be claimed within 60 
days from the date of sale, and within 90 days for Chevrolet. 

“For all Chrysler cars, the Chrysler sales agreement exempts ‘sales to quantity 
purchasers whose main or branch office or authorized representative’s head- 
quarters are in selling dealer’s territory.’ 

“The Hudson contract also provides that there shall be no penalty, ‘on sales 
to or for use by’ traveling representatives whose business brings them into the 
selling dealer’s territory. In the 1988 Hudson agreement, there was included 
the following exception to territory infringement provision: ‘Where a used car 
is involved in the transaction covering the sale of the new car, provided no direct 
or indirect solicitation by the selling distributor or dealer is involved in such 
transaction.’ 

“This clause was not in the 1939 agreement. 

“The Packard Motor Car Co., outlines its territory protection policy in a trade 
letter which contains the following exemptions to territory infringement pro- 
visions: (1) On sales to quantity purchasers provided dealer notifies factory be- 
fore sale; (2) on sales to United States or Canadian Government or any State 
or municipality, etc.; (3) on sales to body builders; (4) on sales where delivery 
is made by home distributor for selling distributor in which case only the regular 
delivery charge is to be paid. 

“In the Nash-Kelvinator Corp. 1938 agreement, the penalty is not applicable 
beyond a radius of 200 miles from selling dealer ; not applicable unless the injured 
dealer has a new car of the same series in stock at the time of the sale; and it is 
not applicable unless the car is moved into the protected territory within 30 days 
after the sale and remains there for more than 90 days. In the Nash 1939 agree- 
ment to obtain the penalty the dealer must make the claim within 60 days and 
the car must remain in the infringed dealer’s territory 30 days. The Nash 1939 
agreement also provides that unsettled claims may be referred to the manu- 
facturer. If a claim is allowed, the manufacturer is authorized to pay the 
amount of the claim plus $10, same from the dealer’s reserve fund. 

“The Ford contract provides for the payment of a $30-service commission 
which does not apply to a sale (a) to a purchaser residing in the multiple 
dealer’s area; (0) to owners of fleets of five or more vehicles; (¢) to purchasers 
temporarily residing for more than 30 days in the place where the in.ringing 
dealer is located. 

“MANUFACTURER THE FINAL ARBITER 


“In regard to the above-described adjustments (or so-called penalties), all the 
agreements provide that the manufacturer shall be the final arbiter in deciding 
all questions arising under the infringement provisions; and that adjustments 
for infringements are made without liability attaching to the manufacturer, ex- 
cept that the agreements of Pontiac, Oldsmobile, Buick, and Cadillac divisions 
of General Motors Sales Corp. provide that the company shall investigate and 
upon determining that a territorial infringement has occurred, shall immediately 
pay to the infringed dealer the sums named in the agreement. These agree- 
ments also provide that the infringing dealer pay to the company upon demand 
the sums named in the agreement. 
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“It should be noted, as already stated, that Pontiac, Oldsmobile, Buick, and 
Cadillac divisions agree to compensate the injured dealer, whether or not the 
infringing dealer pays the company, but the Chevrolet division agreement and 
the other manufacturers’ agreements in which penalties are named provide that 
the infringing dealer shall make the adjustment or penalty payment for infring- 
ment direct (or through the manufacturer) to the injured dealer, without any 
liability attaching to the manufacturer. 

“The Ford Motor Co. ‘will act as umpire between dealers in connection with’ 
* * * the $30 ‘service commissions, but does not guarantee payment of any such 
service commissions,’ ” 


Mr. Kirxs. I just want to thank you very deeply on behalf of our 
witnesses and our association, sir, for the very gracious consideration 
the committee has shown us today. 

Mr. Kier. Thank you very much. 

The hearings are adjourned. 

(Whereupon, at 5:15 p. m., the hearing in the above-entitled mat- 
ter was adjourned.) 
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WEDNESDAY, APRIL 11, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m., in the caucus 
room, Old House Office Building, Hon. Arthur G. Klein (chairman 
of the subcommittee) presiding. 

Mr. Kue1n. The committee will come to order. 

The subcommittee will resume its hearings on three pending bills 
relating to automobile marketing, namely, H. R. 528, “phantom” 
freight; H. R. 2688, automobile “bootlegging”; and H. R. 6544, ex- 
clusive sales areas. A hearing on these bills was held on July 6, 
1955, at which time officers of the National Automobile Dealers 
Association, certain franchised dealers and others testified. 

At the conclusion of that hearing, the subcommittee decided that 
additional testimony was necessary with respect to these bills in order 
that we might have as complete a record as possible before taking 
action on them. Accordingly, the major automobile companies, the 
Department of Justice, the Department of Commerce, and the Federal 
Trade Commissioner were advised last year that they would be re- 
quested to appear before the committee to present their views with 
respect to the pending bills. 

This morning we shall hear from executives of General Motors 
Corp. The first witness will be Mr. E. W. Ivey. 


STATEMENTS OF E. W. IVEY, ADMINISTRATIVE ASSISTANT TO THE 
GENERAL MANAGER OF CHEVROLET MOTOR DIVISION OF GEN- 
ERAL MOTORS CORP.; R. C. MARK, COMPTROLLER, GENERAL 
MOTORS CORP.; A. F. POWER, ASSISTANT GENERAL COUNSEL, 
GENERAL MOTORS CORP.; AND WILLIAM SIMON, OF COUNSEL, 
GENERAL MOTORS CORP. 


Mr. Ivey. Mr. Chairman. 

Mr. Kiern. You are prepared to read a statement ? 

Mr. Ivey. Yes. 

Mr. Kier. Well, if you care to, you may paraphrase it. 

Mr. Ivey. Mr. Chairman, I would like to read it completely. 

Mr. Kuern. Very well. And then submit yourself to any questions 
by the members of the subcommittee ? 

Mr. Ivey. Yes, sir. 

Mr. Kier. Very well, you may proceed. 
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Mr. Ivey. Mr. Chairman, my name is E. W. Ivey. I am the ad- 
ministrative assistant to the general manager of Chevrolet Motor 
Division of General Motors Corp. 

Your committee has asked us to discuss H. R. 528, a bill by Con- 
gressman Hinshaw to amend section 5 of the Federal Trade Com- 
mission Act to make it an unfair method of competition, and an unfair 
or deceptive act or practice in commerce— 

For the manufacturer of motor vehicles to charge or collect from a person 
to whom such manufacturer sells any such motor vehicle in commerce any 
amount represented as or attributed to freight or’transportation charges, to 
the extent that such amount is in excess of the actual cost to such manufacturer 
of the freight or other transportation charges incurred in making delivery of 
such motor vehicle to such person, 

This bill, which is substantially similar to H. R. 9917 of the 83d 
Congress, is directe at deception and misrepresentation with respect 
to freight or transportation charges collected on the sale of auto- 
mobiles to dealers. 

Considering the purpose of the bill, such legislation would appear 
to be unnecessary. The Federal Trade Commission already has 
—_— under section 5, to prohibit false, deceptive, or fraudu- 
ent practices. Many orders it has issued in this field have prohibited 
the use of the word “free” to falsely indicate that goods are available 
without cost. It has issued orders against vendors misrepresenting 
that which is available at an advertised price. And in many other or- 
ders it has its existing statutory authority to prevent deceptive or 
false and misleading practices. 

Under such an interpretation, based upon the intent and purpose of 
the legislation, General Motors pricing practices should not be af- 
fected by the enactment of this bill. We do not represent destination 
charges as being the actual transportation cost of an assembled auto- 
mobile. Nor do we attribute any particular amount to freight or 
transportation charges of an assembled automobile. As I will show, 
our destination charges to dealers are neither deceptive nor misrepre- 
— their method of computation is already a matter of public 
record. 

Only if this bill were construed to make unfair or deceptive, normal 
commercial pricing practices which both in fact and in law are 
neither unfair nor deceptive, can the bill be said to cover pricing 
activities, not now subject to section 5 of the Federal Trade Commis- 
sion Act. Thus arbitrarily interpreted, the bill would measure the 
propriety of pricing conduct, not by the substance of the transaction, 
but by the form it takes or by the label put on stated amounts. 

Although there have been many references to “phantom” freight 
in these hearings, whether this bill would prohibit collecting what 
might amount to “phantom” freight, if it were not misrepresented as 
being the actual freight cost, is questionable. 

While, as I will presently show, General Motors does not charge 
so-called phantom freight, I assume that H. R. 528 intentionally 
avoided any direct prohibition against what might be called phan- 
tom freight because of the far-reaching implications in doing so. 

Countless commodities, from candy bars through clothing and 
even to some heavy consumer items, are sold on a national uniform 
delivered price basis. In sucha oom practice, theoretically “phan- 
tom” freight is charged to approximately half the buyers while freight 
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is absorbed by the remaining buyers. Such a theoretical distinction 
is, however, wholly unrealistic. 

H. R. 528, unlike H. R. 9916 of the 83d Congress, applies only to 
amounts represented or attributed to transportation charges collected 
by manufacturers in the sale of automobiles. Since no finding is 
proposed making it appropriate to single out the automobile manu- 
facturing industry for this special limitation on the freedom of in- 
dividual businesses to do their own pricing, we understand the legis- 
lation raises serious constitutional questions. These questions, how- 
ever, we leave for the constitutional law experts. 

The hearings of this committee have included testimony as to the 
pricing practices—including those with respect to freight—of Gen- 
eral Motors. For this reason I believe it would be appropriate for 
me to describe our current method of computing destination charges. 

General Motors practices in computing destination charges should 
be considered against a background of the historic pattern of the 
growth of the automobile industry. As you know, initially each 
motor vehicle company manufactured its automobiles at a single fac- 
tory from which it made delivery to all buyers throughout the country. 

The present method of determining destination charges on auto- 
mobiles stems from the original method of charging the dealer the 
actual cost of rail transportation from the home plant to his place of 
business before manufacturers had any outlying assembly plants. 

In the last 30 years there has been a substantial growth in assembly 
plant operations. Component parts for General Motors automobiles 
continue, however, to be manufactured largely in the Great Lakes area 
and to be assembled at assembly plants located because of their 
proximity to large consumer markets. 

A change in General Motors pricing practices since Congressman 
Hinshaw introduced H. R. 528 has, as I will hereafter show, elimi- 
noted so-called phantom freight. 

The evolution of General Motors pricing practices, and a full state- 
ment of the company’s existing pricing practices in the sale of auto- 
mobiles, is contained in a statement by Mr. F. G. Donner, executive 
vice president of General Motors in charge of the financial staff, made 
before the Senate Interstate and Foreign Commerce Committee on 
March 9, 1956. Because that statement so thoroughly explains our 
existing delivery charges, and the manner in which they are computed, 
I ask that it be made a part of your record. 

Mr. Kien. Without objection, it may be made a part of the record. 

(The statement referred to is as follows :) 


STATEMENT BY F'REDERIC G. DONNER, VICE PRESIDENT OF GENERAL Morors IN 
CHARGE OF FINANCIAL STAFF 


THE ECONOMICS OF ASSEMBLY PLANT OPERATIONS AS A FACTOR IN THE PRICING OF 
NEW AUTOMOBILES 


My name is F. G. Donner. I am a vice president of General Motors, and am 
in charge of the financial staff. 

Your committee has requested us to discuss the method used in determining 
the destination charges made to our car and truck dealers. This statement out- 
lines briefly the evolution of the present method, including the most recent 
modifications, and its relation to the pricing of our products. We shall also 
present information on the economics of our assembly plant operations, to show 
the effect upon our overall costs and the relation of car prices to the allocation of 
transportation costs to the individual customer. 
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HISTORY OF THE ASSEMBLY PLANT SYSTEM 


Transportation has always been an important factor in the delivered cost 
of automobiles. This contrasts with many other products which have a single 
price throughout the country. 

The destination charge for an automobile represents the charge to the dealer 
made by the manufacturer for transporting the car to the dealer’s place of busi- 
ness. The present method of determining destination ‘charges on automobiles 
stems from the original method of charging the dealer the actual cost of rail 
transportation from the home plant to his place of business. This basis became 
well established early in the history of the automobile industry when each 
producer had but one plant. In the determination of differentials in destination 
charges over the country, it has remained as a basic part of pricing throughout 
the tremendous growth and evolution of the industry. 

Prior to 1910 no make of car was assembled at more than one location. Cars 
were shipped directly from the maufacturing plant to the dealer by rail, since the 
state of the country’s highways and the haulaway equipment in those days did 
not permit over-the-road shipment for any considerable distance. Dealers were 
billed the actual cost of transporting the finished car by rail from the home 
plant, which was the sole assembly point for a given make of car. 

After 1910, passenger car production mounted rapidly from year to year. 
3etween 1910 and 1917 the industry’s sales multiplied almost tenfold. This 
rapid growth made possible a more decentralized system of assembly. 

‘xhibit 1 illustrates the growth in automobile industry sales and the number 
of cars in use during the 1900 to 1917 period, as well as in the subsequent years 
up to the present. This shows graphically why the economies of a decentral- 
ized assembly plant system early became available to the higher volume pro- 
ducers in the industry. 

A single producer accounted for the greatest share of these substantial year- 
by-year increases during these early years, and as late as 1921 this manu- 
facturer’s portion of the market was in excess of 55 percent of the total. 

Outlying assembly plants in the industry were first established in the period 
1910-17 by two producers. One of these was Chevrolet, then not a part of 
yeneral Motors. Chevrolet was not acquired by General Motors until 1918, and 
at that time had four outlying assembly plants. In the 1920’s, Chevrolet 
engaged in a major assembly plant construction program, and today this division 
has nine outlying automobile assembly plants in addition to the home plant 
at Flint. The last of these assembly plants was built at Los Angeles in 1947. 
A tenth plant which will come into operation in 1958 will be located near Youngs- 
town, Ohio. 
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ExHrsiT 1 


GROWTH OF MOTOR CAR INDUSTRY IN THE U. S. 
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Exhibit 2 shows the locations of the present nine plants. 


ExHIsit 2 


CE ASSEMBLY PLANT CITIES & AREAS 


ops 


Until the late 1930’s, all other General Motors car lines—Cadillac, Buick, 
Oldsmobile, and Pontiac—were assembled at their Michigan plants located 
at Detroit, Flint, Lansing, and Pontiac, respectively. None of these makes them 
had sufficient volume to justify outlying assembly plants. However, by combin- 
ing the market potential of the Buick, Oldsmobile, and Pontiac lines in certain 
murket areas, it was economically scund to establish outlying plants to assemble 
these cars. As a result, two such assembly plants were built before World War 
IL One of these, neur Los Angeles, Calif., was completed in 1936, and the other, 
at Linden, N. J., in 1937. Since the war five additional plants for assembly of 
Buick, Oldsmobile, and Pontiac cars have been put into operation at Fram- 
ingham, Mass.; Wilmington, Del.; Atlanta, Ga.; Kansas City, Kans. ; and Arling- 
ton, Tex. These plants and the two built prewar now comprise the Buick- 
Oldsmobile-Pontiae assembly division of General Motors which has the respon- 
sibility for assembly of al! three lines of cars at the seven outlying assembly 
plants shown on exhibit 3. Today Cadillac is the only General Motors passenger 
car division which assembles all of its cars at one location. 

Producers of some competitive makes of cars have never established outlying 
assembly plants. Still others who had such plants at one time or another in 
the past have since discontinued them. Even the multiple plant producers 
did not originally and still do not assemble all body styles in all plants. 

As has already been pointed out to your committee, a change in the basis of 
determining the destination charge by one manufacturer might place other manu- 
facturers in an unfavorable competitive position in certain areas of the country 
unless a similar method could be adopted generally by all producers. 
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ExursirT 3 


BUICK-OLDSMOBILE-PONTIAC 
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THE ECONOMICS OF THE ASSEMBLY PLANT SYSTEM 


Decentralization of manufacturing operations and the nationwide distribution 
of automobiles to the ultimate consumer involve the movement of (1) materials 
to manufacturing plants; (2) parts and components from manufacturing plants 


or elsewhere to assembly locations; and (3) finished products from assembly 
plants or from the home plant to the dealers. 

While the assembly plant system makes it possible to effect savings in trans- 
portation costs on the fiuished car, increased transportation costs are required 
to move the parts and components to the assembly plant. This is termed “excess 
inbound freight.” There are also other added costs represented by the cost of 
packing, loading and transportating component parts to outlying assembly 
plants, as well as added operating costs and higher fixed costs directly related 
to the higher investment required to establish outlying assembly operations. 
Overall, however, the effect is a reduction in the average unit cost of all cars 
produced and delivered to the customer. 

The problem presented by this net reduction in costs is how to allocate the 
benefit among the customer group as a whole. This is a problem inherent in cost 
allocation generally. The reduction in costs may be passed on to the customer 
in the form of lower selling prices or in lowered transportation charges. Until 
1054, the automobile industry followed the practice of applying these savings ia 
the form of lowered selling prices which meant that all customers shared equally 
in these savings in costs. 

The advantages of assembly plant operations lie in the cost savings that can 
be effected. These economies are inherent in the rail freight rate structure, and 
are not affected by the pricing basis adopted. Before an assembly plant is built, 
it is necessary to examine the economics of the area to judge its cost saving pos- 
sibilities. Basic considerations include the lower cost of shipping parts in com- 
parison with the cost of shipping finished vehicles which is related to the distance 
of the assembly plant from the plants manufacturing component parts; and the 
market potential for automobiles and population density in the area served by 
the assembly plant. 

It is, of course, more costly to ship a finished car to city in which there is an 
assembly plant than it is to ship the unassembled components of that same car. 
A freight car holds only four completely assembled passenger cars. The same 
rail space will accommodate, in the form of parts, the equivalent of 10 to 11 
finished automobiles. We have with us pictures (shown on exhibit 4) to dem- 
onstrate how finished cars and component parts are loaded for shipment. 
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ExHIBsIT 4 


ONE FREIGHT CAR CONTAINS ONLY FOUR 
AUTOMOBILES WHEN ASSEMBLED 


ONE FREIGHT CAR CONTAINS THE EQUIVALENT OF 
10 OR 11 AUTOMOBILES IN PARTS 
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The amount by which the cost of shipping finished cars exceeds the cost of 
shipping parts increases with the distance from the home plant. It is not eco- 
nomical, however, to establish an outlying assembly plant unless, in addition to 
this factor of distance from the home plant, sufficient market potential is avail- 
able in a given area for a minimum volume sufficient to justify the added invest- 
ment and expense incurred in establishing and operating the plant on a de- 
centralized basis. Market potential, of course, is directly related to population 
density in the area to be served by the plant, and it is important that much of 
that volume be reasonably close to the plant. 
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In locating the first outlying assembly plants, the industry’s producers nat- 
urally selected sites which offered maximum savings in rail transportation costs. 
This explains why the first assembly plants were located on the east and west 
coasts. 

In selecting an assembly plant site, the manufacturer must also take into 
account other factors which are normally evaluated in determining plant loca- 
tion. These include availability of labor, housing, power, water supply and so 
on. Basically, however, the selection rests on transportation savings in relation 
to the market area to be served. As assembly plant is generally located as closely 
as possible to the major population centers in the area which is to absorb the 
finished vehicles. Otherwise there would be too many “back-hauls” (represented 
by shipments from the assembly location toward the home plant) which tend 
to reduce the cost savinys inherent in assemb'y plant operations. 

If an assembly plant is economically justified, the cost of transporting the 
component parts to the plant plus the cost of shipping the finished vehicle from 
that plant to any point in the area should be less than the cost of transporting 
a finished vehicle from the home plant, or from another assembly plant. While 
changes in the rail freight rate structure or shifts in population may affect the 
calculated economies of a particular assembly area at a later date, the plan 
site cannot then be changed without considerable expense and dislocation. This 
may prevent an assembly plant system continuing to enjoy the maximum econ- 
omies in a changing economy, due either to shifts in population or to changes in 
the freight rate structure. 

The number of outlying assembly plants is necessarily limited. Accordingly, 
many communities, including some fairly large population centers, may be located 
at a considerable distance from the nearest assembly plant. In certain eases, 
particularly in the larger assembly plant areas in the most distant locations, 
relatively large communities served by an outlying assembly plant will lie be- 
tween the home plant and the assembly plant. 

For example, a Chevrolet dealer in Chicago is served by our Janesville, Wis., 
plant. Similarly, Phoenix, Ariz., and Salt Lake City, Utah, dealers are served 
by our west coast assembly plants. While component parts are shipped beyond 
these locations to the assembly plant and the finished vehicle then transported 
back on the same route to the customer, this is still accomplished at a lower total! 
cost overall than would be incurred in shipping the finished vehicle directly from 
the home plant or from another outlying assembly plant. 

Certain costs are incurred in connection with outlying assembly operations 
that offset in part transportation cost savings. These costs include the added 
expense of gathering the parts and preparing and loading them for shipment, 
and the expense of unloading the cars at the outlying assembly plant. Such 
costs are not incurred where the assembly plant is located adjacent te the plants 
manufacturing component parts, since the parts can be conveyed to the assembly 
operation without any packaging or loading. 

Decentralized assembly operations also involve some duplication of manage- 
ment organization, utilities, service, and overhead items at the outlying locations. 
It must further be recognized that assembly capacity at outlying locations 
requires more dollar investment per unit of volume, with consequent increases 
in fixed charges, than would be needed to provide equivalent capacity at the 
home plant. Maintenance of complete assembly tool complements at each out- 
lying plant and the inventories in material and parts in the pipelines and on 
hand at assembly locations also require added investment. 

Our experience indicates that these added costs run at least $10 to $15 per 
car, on the average, and offset transportation savings to that extent. 


HOW TRANSPORTATION COSTS AND DESTINATION CHARGES AFFECT COSTS AND PRICES 


The establishment of the first outlying assembly plants in the industry pre- 
sented the manufacturer with the problem of how to treat these cost savings in 
pricing the product. Basically, there were two alternatives: (1) The savings 
could be applied solely to reduce the destination charge for those customers 
served directly by the assembly plants; or (2) these same savings could be used 
to reduce the base prices of all cars produced in both the home plant and the 
outlying assembly plants which is the traditional treatment for cost savings. 
In the latter case, destination charges would continue to be billed to customers 
on the basis of a shipment from the home plant, with the overall savings being 
applied as a reduction of the list price of all cars. 
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It has been the consistent practice of the automobile industry to give its 
customers the benefit of cost savings. The outstanding values represented by 
today’s automobiles are dramatic evidence of the results of these practices, 
While many cost savings can be allocated to specific models, other cost savings 
cannot be allocated specifically and are generally spread over all related products, 
so that all customers benefit. For example, cost savings through the sale of 
waste material generated by our manufacturing processes have slowly but 
continuously increased. These cost savings are spread over our entire produc- 
tion volume. 

From the beginning of assembly-plant operations, some 40 years ago, the second 
alternative of applying the transportation cost savings as a reduction of costs and 
therefore of selling prices of all cars produced was adopted and followed until 
1954. 

Two recent modifications in the determination of destination charges have 
been made. Both these modifications followed changes made by a competitor, 
The first of these was adopted in the fall of 1954 and a further modification 
was made effective in February 1956. These modifications have reduced desti- 
nation charges in the assembly-plant areas with a balancing increase in selling 
prices for the country as a whole. 


The 1954 Modification 

In the fall of 1954, General Motors established a maximum destination charge 
for all points more than 1,200 miles distant from the home plant. Using the 
Chevrolet as an example, destination charges were reduced up to a maximum 
of $139 for all customers located beyond this line. This affected about 18 percent 
of all Chevrolet customers. In order to offset the reduction in revenues, list 
prices were increased. The Chevrolet increase in list price for all customers was 
$20 per car, of which General Motors received $15 to offset the reduction in 
destination charges and the dealer $5, representing his normal discount. This 
change resulted in all buyers paying a list price increase of $20 per car, while 
the 18 percent of the Chevrolet customers who lived beyond the 1,200-mile limit 
received reductions in destination charges ranging up to $139. Similar reduc- 
tions in destination charges with offsetting increases in list prices were made 
for the other General Motors passenger-car lines. 

Exhibit 5 and the accompanying map show where this maximum charge became 
effective and how Chevrolet customers in various cities were affected. 

In Denver, for example, the reduction in the destination charge totaled $38, 
compared to the $20 increase in list price. In Salt Lake City the reduction in 
the destination charge was $68, or $48 more than the increase in list price. In 
California and a large part of Washington and Oregon, which have a common 
rail freight rate from the East, the charge was reduced from $279 to the $140 
maximum, or by $139. Thus, the net delivered price to these customers on the 
Pacific coast was reduced by $119. About 9 percent of our customers (princi- 
pally those who live in the area on the Pacific coast) received the full advantag 
of this reduction of $119 in delivered cost. This change eliminated the net sav- 
ings in assembly-plant costs realized on the delivery of cars in the Pacific coast 


region. 
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ExuiBir §.—EHffect upon Chevrolet price of 1954 modifications in destination 
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The 1956 modification 


On February 27 of this year, General Motors put into effect a further modifica- 
tion in the basis of determining destination charges to all customers outside the 
home plant area. As will be developed, this modification has resulted in assembly 
plant cost savings being applied only to cars produced in the outlying assembly 
plants so that the customers in the home plant area now receive no benefit from 
these cost economies. 

A new maximum destination charge was determined for all points more than 
1,600 miles distant from the home plant. The area beyond this line corresponds 
closely to that served by our west coast assembly plants. The new maximum 
charge in the case of Chevrolet is $120, or about $20 lower than that made 
effective in 1954. This maximum destination charge will apply to about 10 per- 
cent of all Chevrolet customers. This uniform destination charge continues to 
apply to all cities in the Pacifie coast area which follows the historical rate 
pattern set by the railroads over the years. 

Destination charges for Chevrolet customers served by the home plant were 
not changed and continued to be based on the actual cost of transporting the 
passenger cars to dealers in that area, by whatever method—trail or truck haul- 
a-way—is used. 

Destination charges were also reduced for all customers located outside the 
home plant area (which extends about 200 miles from Flint) and who are less 
than 1,600 miles distant from Flint. The new charges were established at $40 
(the maximum transportation charge in the home plant area) plus 50 percent 
of the amount by which the actual rail transportation cost then in effect from 
home plant to customer location exceeded the maximum $40 transportation cost 
required for cities within the home plant area. 

All Chevrolet customers except the 14 percent located in the home plant area 
have received some reduction in destination charges by these changes. Again, 
to offset the reduction in total revenues, list prices were increased. In the case 
of Chevrolet the increase in list price for all customers was $30 per car, of which 
General Motors received $23 to offset the reduction in destination charges and 
the dealer $7, representing his normal discount. This change in pricing re- 
sulted in all Chevrolet buyers paying a list price increase of $30 per car, while 
86 percent received reductions in destination charges ranging up to $54. 

A comparison of the changes in list prices and the destination charge basis 
for other General Motors car lines, as well as Chevrolet, is shown on exhibit 6. 
The increases in list prices ranged from $30 for a Chevrolet to $50 for a Cadillac. 


Exuisit 6.—Effect on General Motors car divisions of February 1956 modifica- 
tions in destination charges 


| Chevrolet Pontiac Oldsmobile | Buick 
| | 


| 
| 
Price increase: | 
List price 
Wholesale price 
Destination charges: 
Minimum destination charge not | 
subject to reduction J 
Maximum destination charge effective | 
at approximately 1,600 miles from | 
SNS reat. san | 
Maximum reduction in outlying 


assembly plant areas Raiec tee ot 
| 


Exhibit 7 and the accompanying map show the effect of this second modifica- 
tion on Chevrolet customers in various cities. 

In Los Angeles and other west coast cities, the reduction in the destination 
charge was approximately the same as the wholesale price increase, In the 
Flint home plant area, destination charges were unchanged but list prices were 
increased $30. In Dallas, Tex., and Denver, Colo., the reduction in the destina- 
tion churge totaled $47, or $17 more than the increase in list price. 

The reduced destination charge applies to about 86 percent of the Chevrolet 
cars sold. The net cost to the dealer showed either no change or a decrease for 
about half of our total volume. In these cases the reduction in the destination 
charge was equal to or greater than the increase in the dealer wholesale price. 
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Exuisit 7.—Effect upon Chevrolet price of 1956 modifications in destination 
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Ca RR Al is nnn cgritrersimis ouine a 2, 502 142 120 22 30 +8 
Los Angeles, Calif. ...........-.....--.- | 2,423 142 120 | 22 | 30 48 
Salt Lake City, Utah........-.......--.. | 1,747 142 120 22 30 +8 
Wihiey Baaiatsnnnasa~ ss coos505- sages a 1, 633 142 120 22 30 +8 
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EXHIBIT 7 


EFFECT UPON CHEVROLET PRICE OF 1956 MODIFICATION 
IN DESTINATION CHARGES 
MAX. $120 LINE (1956) 
MAX. 1200 MILE LINE (1954) 
Portland 


spay 40 UNE (1956) 4 gig 









Boston 
+$12 







Price Decrease (Shaded Area), 29% of Customers 
Price Increase (Not Shaded Area), 7! % of Customers 
Based on List Price Plus Destination Charge of 2 and 4 Door Sedans. 


These destination charges were put into effect by General Motors on February 
27, 1956, and the foregoing formula was applied to the railroad rates in effect at 
that time. In view of the application by the railroads to increase freight rates 
which was then pending before the Interstate Commerce Commission, recognitiom 
was given to the possibility of this increase becoming effective. Therefore, as 
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a result of the 6-percent increase in rail freight rates which became effective 
March 7, 1956, no change will be made in the amount of the destination charges. 
The percentage reduction in destination charges for those customers outside the 
home plant area now amounts to 55 percent of the present rail freight rates, 
instead of the 50-percent reduction applied to the rail freight rates in effect prior 
to March 7, 1956. 


Exuisit 8.—Effect upon Chevrolet price of combined 1954 and 1956 modifications 
in destination charges 


Rail Reduction in destination 
miles charge Increase Total 
in list | change 


ba price | in price 
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Washington. D. C 
New yon N.Y 
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44 
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Exurzit 8 


EFFECT UPON CHEVROLET PRICES OF COMBINED 1956 & 1954 
MODIFICATION IN DESTINATION CHARGES 


Price Decrease (Shaded Area), 19% of Customers 
Price Increase (Not Shaded Area), 81% of Customers 
Based on List Price Plus Destination Charge of 
2 and 4 Door Sedans. 





SSSENSSSRSSSSsss 


AUTOMOBILE MARKETING LEGISLATION 131 


Combined Effect of the 1954 and 1956 Modifications 

These two modifications have reduced destination charges for all Chevrolet 
customers except those normally served by the home plants, who, as in the past, 
will pay the actual eost of transporting their ears te destination. The current 
destination charge collected from customers in outlying assembly plant areas is 
related to the cost of rail transportation from the home plant to the dealer lo- 
cations, regardless of how the car is shipped, but has been reduced on a pro- 
portionate basis in these areas. The result is that the total amount received 
by General Motors from customers in assembly plant areas is no more than the 
excess eost of assembly plant operations, including the eost of transporting the 
necessary Component parts to outlying locations for assembly, and the cost of 
shipping the finished cars from the outlying assembly plants to the dealers. 
Thus, the economie benefits derived from the operation of outlying assembly 
plants are now being shared only by the customers served by these plants. 
So-called “phantom freight” is eliminated for these customers, taken as a whole. 
By the same token, the home plant areas no longer derive any benefit from the 
net cost savings resulting from assembly plant operations. 

Exhibit 8 and the accompanying map show the combined effect of these 
modifications on Chevrolet customers in various cities. 

To effect these two reductions in destination charges to outlying locations, 
Chevrolet list prices were increased a total of $50 ($20 in October 1954 and $30 
in February 1956), of which General Motors received $38 to offset the reduc- 
tion in destination charges and the dealer $12, representing his normal discount. 

The total of the two reductions in destination charges ranges from a few 
dollars for Chevrolet customers located just beyond the area served by the 
Flint plant te $161 for those located on the west coast. After reflecting the 
increase in list price, the maximum reduction in delivered prices amounts to 
$111, which applies to about 9 percent of Chevrolet’s customers, including all of 
those who live on the Pacific coast. All customers who are more than some 1,200 
miles from Flint have received some reduction in delivered price. 

One effeet of these reductions is that drive-a-way and tow-barring, methods 
of transportation that had been widely used by non-franchised dealers particu- 
larly on the west coast and in the Southwest and Southeast, no longer offer the 
degree of tramsportation cost savings formerly available to those using these 
methods. 

Exhibit 9 and the accompanying map show the list price plus destination 
charges for a 1956 Chevrolet, series 210-V8 four-door sedan in various cities 
through the United States after the recent modification. 


ExHiBiIt 9.—Present Chevrolet list price (including destination charges) 1956 
4-door sedan of 210-V8 series 


| 
Destination 
List price charge Total price 
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ExHIBIT 9 


PRESENT CHEVROLET LIST PRICE 
(INCLUDING DESTINATION CHARGE) 


p scare. MAX. $120 LINE 
a $1997. 


De a 0 
61 FA shington 


igen a 


Moin 


ee Glumbi 
EEG mie 


1956 FOUR DOOR SEDAN aah 
OF 210-V8 SERIES Miami 


$1975 


The current basis of pricing preserves the historic single national list price 
determined at each producer’s home plant, with destination charges added for 
deliveries to outlying locations. The destination charge continues to be related 
to the cost of rail transportation for the finished car from the home plant. This 
pricing basis maintains previously existing competitive relationships among the 
single plant producers and the multiple plant producers, as well as with multiple 
plant producers who have assembly plant operations at varying locations. At 
the same time, the present basis passes on the economic benefits derived from 
the outlying assembly plant system only to the customers served by those plants. 


Transportation Elements in the Price of Automobiles 


There has been much discussion as to the basis of establishing destination 
charges for passenger cars as well as the cost of delivering such cars. In the 
discussion which follows we will present the facts as they apply to a Chevrolet 
sedan in order to show all the basic cost elements involved. These basic elements 
remain the same for Buick, Oldsmobile, and Pontiac, but the amounts differ 
because of differences in weight and because the Buick-Oldsmobile-Pontiac as- 
sembly operations are less extensive. In the case of Chevrolet which accounts 
for approximately one-half of the total number of passenger cars sold by General 
Motors in the United States, 86 percent of the cars shipped come from the 
Chevrolet outlying assembly plants. In the case of Buick, Oldsmobile, and 
Pontiac the assembly plant volume accounts for 63 percent of the total number 
of cars sold by these three car divisions. 

The Chevrolet analysis based on the rail freight rates now in effect is shown 
in exhibit 10. The full rail transportation rates from Flint for shipments of 
finished cars to customers would now average about $103 per unit. The modi- 
fication made in the fall of 1954 reduced this total by an average of about $15 
per unit and the February 1956 change by an additional $23 per unit, reducing 
the average charge $38, or to $65 per unit. 

Destination charges collected from customers in the outlying assembly plant 
areas now average $71 per Chevrolet unit, computed on the reduced basis for 
customers located in outlying assembly areas, and subject to a maximum charge 
of $120 per unit. 

The actual costs involved in outlying assembly plant operations (including ap 
allowance of $6 per unit for loading and dunnage expense and other excess costs 
at the assembly plants) also totals $71. This allowance of $6 per unit for such 
costs is a minimum figure and it is estimated that it probably averages between 
$10 and $15 per unit if all costs are taken into account. Some of the additional 
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costs of assembly operations, such as duplication of management organization, 
utilities, service and overhead items and higher fixed costs due to the higher 
plant investment required are not readily ascertainable but our experience indi- 
cates that they are substantial. 


ExuisitT 10.—Analysis of transportation elements in assembly plant operations, 
1956 Chevrolet passenger cars, 2- and 4-door sedans 


Average per car 


| Outlying Total 
Flint plant | assembly | assembly 
plants plants 


Destination charges now collected from dealers 

Total transportation cost and other excess assembly Plant costs (see 
detail below) = a | 
Destination charge variance from : app licable excess Ss costs - : 


DETAIL OF TRANSPORTATION COST AND OTHER EXCESS ASSEMBLY 
PLANT COSTS 





Cost of shipping component parts to all assembly plants._..._-.___-| 
Less: Cost of transporting the parts to Flint plant._.---.--- : 


Inbound transportation cost at assembly plant in excess of 
home plant. 

Add: Actual transportation cos st of de livering ‘assembled cars 

from all plants to dealers -.__.---- Se aacedemiaaen 


Total transportation cost 
Add: Allowance for loading and dunn: age “cost and other ex- | 
penses. These costs are in excess of. - seneaiiiathaaanelintcticntin tein 2 liatihetinisd 


lotal transportation cost and other excess assembly plant | 





The cost of shipping component parts required for car assembly to all outlying 
Chevrolet assembly locations averages $40 per unit. The cost of transporting 
these parts to the assembly plant in Flint averages only $13 per unit. The differ- 
ence of $27 per unit represents the excess cost of transporting the component parts 
to the outlying assembly locations, generally referred to as “excess inbound 
transportation.” The average cost of transporting the finished car from the 
outlying Chevrolet assembly plants to dealer points is $38 per car. Thus, the 
total actual cost of moving materials to the outlying assembly plants and trans- 
porting finished vehicles to customers is $65 per unit. If loading and dunnage 
and other excess costs incurred in preparing the component parts for shipment 
are taken at a minimum of $6 per unit, the total cost amounts to $71 per unit. 
This balances the average destination charge of $71 per unit for assembly plant 
customers, 

Customers in the outlying assembly plant areas, as a whole, are paying no 
more in their current destination charge than the total cost represented by actual 
transportation charges and other costs directly applicable to the outlying assembly 
plants as a whole. 

For the Buick-Oldsmobile-Pontiaec assembly operations, the economics based 
upon current freight rates and the formula now in effect are shown on exhibit 11. 
In this case, average destination charges to the outlying assembly plant customers 
of $96 per unit are somewhat less than the $110 per unit of excess costs incurred 
at the assembly plant operations, and, in fact, total somewhat less than the aver- 
age of $99 per unit for actual excess inbound and outbound transportation cost. 

Combining all General Motors outlying assembly plants, the destination eharges 
now collected from customers served by Chevrolet and Buick-Oldsmobile-Pontiac 
assembly operations are approximately equal to the actual transportation costs, 
even before considering other excess costs incurred at the assembly locations. 
Total destination charges average $82 per unit for the outlying assembly plants 
compared with $37 for actual outbound transportation and $44 for excess in- 
bound freight or a total transportation cost directly allocable of $81 per unit. 
a does not take account of the other additional costs of assembly plant pro- 

uction. 
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ExuisirT 11.—Analysis of transportation elements in assembly plant operations, 
Buick-Oldsmobile-Pontiac 


Average per car 


Combined 


home plants 
Total Buick-| ‘and Buick 


Oldsmobile- 
Pontiac — F 
plants assembly 
plants 


| | Home plant | 


Destination charges now collected from dealers | 
Total transportation cost and other excess 8 assembly oe. { 
costs (see detail below) pia di ‘ 


Destination charge variance from applicable excess costs _} ---- 


DETAIL OF TRANSPORTATION COST AND OTHER EXCESS 
ASSEMBLY PLANT COSTS 


Cost of shipning component parts to all assembly plants 
Less: Cost of transporting the parts to home plant 


Inbound transportation cost at assemblyaplant in excess | 
of home plant _- = 

Add: Actual tre ansportation cost of delivering ‘assembled | 

cars from all plants to dealers iio 


Total transportation cost 
Add: Allowance for loading and dunnage cost and other 
expenses. These costs are in excess of 





Total transportation cost and other excess assembly 
plant costs 


Parentheses indicate cost in excess of destination charge. 


Considering the economics of each assembly plant area separately, we find 
that the customers in each of the outlying assembly areas are paying in the 
form of a destination charge an amount which, on the average, approximates 
actual transportation and other costs directly applicable to their particular 
area, Naturally, the transportation costs incurred vary with the plant area 
served, Outbound costs are highest in the larger areas served by the St. Louis 
and Kansas City plants and lowest in the east coast plant areas. In the case 
of the west coast plants inbound transportation costs are very high because 
of the greater distance from the Great Lakes area fabricating plants. 


SUMMARY 


In the foregoing we have outlined how the present method of determining 
destination charges on new automobiles originated; the relation of the pricing 
of cars to the economics of our distribution; and the present method of billing 
destination charges to General Motors dealers. We have also given the economic 
picture for transportation costs and savings, based on an average 1956 Chevrolet 
passenger car, and for our Buick, Oldsmobile, and Pontiac cars which are 
assembled in a single system of assembly plants. 

Historically, the automobile industry has followed the practice of establish- 
ing a single list price determined at each producer’s home plant with charges 
for deliveries in outlying locations based on the cost of rail transportation. 
The modified basis now in use by General Motors was adopted following a 
similar change by a competitive company, and has been adjusted to recognize 
the economics of our own assembly plant operations. Under the revised basis, 
the destination charges to our dealers in the outlying assembly plant areas 
approximate, overall, the aggregate actual cost of transporting the necessary 
parts to the assembly locations and shipping finished vehicles to their dealers. 
The heme plant customer derives no benefit from the economies of the assembly 
plant system, while customers located in the outlying areas share in these 
economic benefits on a proportionate basis in accordance with their distance 
from the home plant. As has been demonstrated, the present method removes 
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so-called “phantom freight” in the areas served by outlying assembly plants. 
We feel that the method we have adopted is not only a logical one, but is 
entirely reasonable and equitable under the circumstances and is based on an 
upproach which preserves the historic single national list price. At the same 
time it passes the benefits of the outlying assembly plant system only to the 


customers served by it. 

The present method was decided upon after careful study of the problem and 
after thorough review and consideration of many alternative methods. The 
results of these studies can be made available to your committee if you resire. 

Customers served by the outlying assembly plants are neither favored nor 
penalized by the present method because of their location in relation to that 
of the assembly plant. This location, as we have noted, must be dictated by the 
economies of the rail freight rate structure. Under alternative methods this 
might pose a difficult problem particularly for customers in outlying assembly 
areas Who are located at a point between the home plant and the assembly 
plant designated to serve their locality. We believe that the present method 
achieves an equitable and practical treatment of a difficult and complicated 
problem. 

Mr. Ivey. As that statement shows, all automobiles shipped from 
ihe home plant of the respective General Motors Division now include 
1 destination charge that is not in excess of the actual cost of trans- 
porting such automobiles from the factory to the buyer’s destination. 

In the case of Cadillac, which has no’outlying assembly plants, there 
is a maximum destination charge of $160 which is effective at approxi- 
mately 1,600 miles from the factory and the destination charges which 
exceed $58 aré less than the actual cost of transportation. ) 

Destination charges collected by General Motors, on all automobiles 
shipped from its outlying assembly plants, do not, in the aggregate, 
exceed the shipping, handling, and other added costs paid by the 
company in connection with the movement of the component parts 
ind the assembled automobiles. 

This computation is necessarily based upon averages, with the des- 
(ination charge being perhaps slightly in excess of the actual trans- 
portation costs in some cases and slightly less than the actual trans- 
portation costs in other cases. 

When automobiles are manufactured and assembled at the home 
plant, many of the component parts, particularly heavier parts such 
as engines, frames, and bodies, are frequently moved from their point 
of manufacture to the point of assembly on conveyor belts or by other 
methods that eliminate packing and handling required for long-dis- 
fance movements, 

Most of the component parts for General Motors automobiles are 
manufactured in Great Lakes area and shipped to assembly plants 
located in such widely scattered areas as Massachusetts, New York, 
Georgia, Texas, and California. _ Assembly-plant operations in- 
clude costs, not incurred or in excess of those incurred at the home 
plant, such as inbound transportation of component parts to the 
assembly plant, additional or excess costs for loading and unloading 
shipments to the assembly plants, and other added costs. These 
costs, together with the actual transportation charges for delivering 
automobiles from the assembly plants to the buyer’s destination, in 
the aggre ate, approximate overall, the destination charges now col- 
lected y General Motors from its customers. 
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General Motors destination charges, using Chevrolet as an example, 
laced in effect February 27, 1956, are as follows: Destination charges 
or Chevrolet customers served by the home plant continue to be based 

on the actual cost of transporting the passenger cars to dealers in that 
area, by whatever method—rail or truck haulaway—used. Destina- 
tion charges for all customers located outside the home plant area 
(which extends 200 miles from Flint) and who are less than 1,600 
miles distant from Flint, were established at $40 (the maximum 
transportation charge in the home plant area) plus 50 percent of the 
amount by which the actual rail transportation cost then in effect from 
home plant to customer location exceeded the maximum $40 trans- 
portation costs required for cities within the home plant area. A 
maximum destination charge of $120 was established for a Chevrolet 
passenger car (which is reached at about 1,600 miles from the home 
plant). The maximum destination charge is $135 for Pontiac, $150 
for Buick and Oldsmobile, and $160 for Cadillac. These maximum 
destination charges are applicable to the entire west coast and the 
$120 maximum in the case of Chevrolet compares with west coast 
delivery charges of $279 prior to adjustments made in the fall of 1954, 
and $142 prior to the February 1956 adjustments. 

The current basis of pricing preserves the historic single national 
list price determined at each producer’s home plant, with destination 
charges added for deliveries to outlying locations. The destination 
charge continues to be related to the cost of rail transportation from 
the home plant. The underlying reason for such a basis is the fact 
that to a very large extent the sources for component parts used in the 
assembly of cars are in the general area of the home plant. The cost 


of transporting these components is, therefore, a significant part of the 
costs of assembling the vehicle at outlying assembly plants. This 
pricing basis also maintains previously existing competitive relation- 
ships among the single plant “ipen g and the are plant pro- 


ducers, as well as with multiple plant producers who have assembly 
plant operations at varying locations. 

Prior to these recent changes effected by General Motors, all its 
customers shared in the economies of its assembly plant operations, 
These economies were factored into the costs and the savings passed 
on to all consumers in list prices. The recent changes in destination 
charges confine the economies resulting from assembly plant opera- 
tions to buyers in the areas served by the assembly plants. Consumers 
in the home plant areas no longer receive the benefit of assembly plant 
economies. List prices have been increased by amounts that offset the 
reductions in destination charges that eliminated destination charges 
collected in excess of delivery costs as described above. 

H. R. 528 would necessarily have no application to any freight or 
transportation charges factored into a list price. It could have appli- 
cation only to such charges as were separately and falsely stated on an 
invoice as representing or attributable to freight or transportation 
charges. 

The bill is not clear, in the case of automobiles produced at an 
assembly plant, whether it is intended to limit the charges represented 








oO 


~_ — 


we wor we 








AUTOMOBILE MARKETING LEGISLATION 137 


as freight to the actual cost of transporting the automobile from the 
assembly plant to the buyer, or whether it would permit including the 
excess costs of moving component parts from their point of manu- 
facture to the outlying assembly plant. 

Since the bill refers to transportation charges incurred in making 
delivery of the “motor vehicle” it may be contended that it is in- 
tended to limit the charge represented to be the transportation cost 
to the actual cost of moving the automobile from the assembly plant 
to the point of destination. If a manufacturer of automobiles chose 
to separately state the amount attributable to transportation charges, 
that construction of the bill would require that inbound freight 
and handling costs be factored into the assembly plant list price. 

Putting aside for the moment that this bill is applicable only to 
falsely or deceptively stating transportation charges, its objective 
as seem to be an assembly plant list price with the actual trans- 
portation charge from the assembly plant to the buyer’s destination 
added, 

\ssembly plant list prices might be uniform throughout the coun- 
try, with all excess inbound freight and handling charges to all 
assembly plants averaged into the list prices of all automobiles sold 
by the manufacturer. This national list price would require con- 
sumers in some areas to subsidize costs in other areas; accomplish- 
ing, in reverse, exactly what is inferred as a purpose of H. R. 528. 

A manufacturer might, on the one hand, have a different list price 
at each assembly plant established to reflect the inbound freight and 
handling costs of the respective assembly plants. 

In either case an assembly plant pricing system would cause in- 
equities to many automobile dealers. 

Such a practice would make important to the dealer the location 
of the assembly plant from which he was supplied. If he were not 
supplied by the closest assembly plant his product cost would be in- 
creased, and he might be at a competitive disadvantage with other 
dealers competing for the same consumer business. 

Exhibit 1 attached shows the location of, and the geographic areas 
served by, each Chevrolet assembly plant. These areas are generally 
in the direction away from the Great Lakes area where component 
parts are largely manufactured and thus result in a minimum of 
backhaul. 

An assembly plant list price, plus actual transportation costs, 
would require revising these areas to supply dealers from the plant 
giving each the lowest transportation cost. For example, in a sub- 
stantial part of the western area served by the Kansas City plant 
the transportation costs would be less if shipments were made from 
the Los Angeles plant (but this would result in a substantial back- 
haul), 
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Exhibit 2 shows the areas that would be served by each assembly- 
plant, if every dealer were supplied by the plant having the lowest 
transportation cost to his destination, superimposed on the map that 
is exhibit 1. The shaded areas show the territory in which dealers’ 
sources of supply would be changed. 

(Exhibits 1 and 2 above referred to are as follows:) 


Exursit I 


CHEVROLET ASSEMBLY PLANT CITIES & AREAS 


V/ Wf , 
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XHIBIT 2 
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Redistribution of Volume showing Plant Areas Affected 
Based on Outbound Transportation Costs Only. 
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Mr. Ivey. We made a study of the volume that would have been 
affected in 1954 by supplying dealers from the assembly plant giving 
each the lowest transportation cost. 

The Atlanta assembly plant would have required a 41.4 percent 
increase in its production to serve the dealers to whom it has the 
lowest transportation cost. The Kansas City plant would have re- 
quired an increase in production of approximately 37.1 percent. 
On the other hand, production at Flint would have been decreased 
by 17.2 percent, and production at St. Louis would have been de- 
creased slightly more than 40.5 percent. The increase or decrease 
in necessary capacity for each assembly plant is shown on exhibit 3. 

(Exhibit 3 referred to is as follows:) 


Exuinir 3.—Chevrolet passenger car registrations, 1954 calendar year, by 
assembly plant shipping areas percent increase volume based on outbound 
prepay only versus present plant lines (excess inbound plus outbound prepay) 


Percent increas: 
over present 
plant lines 


Plant: 


Kansas City 

Los Angeles 

Norwood 

Oakland 1.3 
EF RII hile ties lee ie ek ee cg aed nee ender rainin lsinitn anne aig (40. 5) 
Tarrytown 4.7 


Parentheses indicates decrease. 


Mr. Ivey. Capacity at the Atlanta and Kansas City plants is not 
adequate to supply this additional demand. Either some dealers 
would have to be supplied from out of area assembly plants or the 
corporation would be required to enlarge its Atlanta and Kansas City 
assembly plants. The increased investment to a some assembly 
plants, while making idle capacity at other assembly plants, would 
increase costs and might be expected to increase prices. 

More important, however, cutting back production at some assem- 
bly plants, while increasing production at other assembly plants, would 
create labor imbalances. There would be a tendency toward labor 
shortages in areas of increased capacity, while in other areas unem- 
ployment would be created by production curtailment. This tendency 
would be accentuated in periods when demand was less than capacity. 

These difficulties would be further increased by shifts in population 
or variations in the demand pattern. The demand for automobiles 
is not constant in all markets at all times, and frequently fluctuates 
according to varying conditions in the different sections of the country. 

Reference to the map, exhibit 1, shows an area in the Montana-Idaho 
region served in part by the Los Angeles, in part by Kansas City, and 
in part by the Janesville plants. The actual outbound freight cost 
for a Chevrolet from Janesville to Libby, Mont. is $219.08; from 
Kansas City to Montpelier, [daho, it is $159.91; and from Los Angeles 
to Mackay, Idaho, it is $102.85. The maximum difference between 
these actual freight costs is $116.28. This difference may be appli- 
cable to dealers who at least in part compete for the same consumer 








e- 


se 





AUTOMOBILE MARKETING LEGISLATION 141 


business and is, of course, more than enought to influence the resale 
of an automobile. A serious impediment would be created for dealers 
having the higher freight cost. 

We have already noted the fact that demand for automobiles in 
different areas fluctuates. Demand for particular models also fluc- 
tuates. A dealer may find that while the nearest assembly plant has 
adequate numerical capacity for his needs, it may not assemble the 
particular model he requires, or the demand in his area for some 
models may exceed local assembly plant capacity for those models. 

There are also instances when the lowest cost means of transporta- 
tion is temporarily unavailable. Out-of-area shipments and higher 
ost means of transportation will necessarily increase transportation 
costs to the dealer. Yet frequently he would not know of this increased 
cost until after he had made the sale to a consumer. 

An assembly plant list price might properly include excess inbound 
ireight and handling costs of the respective assembly plants. This 
excess inbound freight cost at the Chevrolet assembly plant in Janes- 
ville is approximately $12 but it is approximately $90 at Oakland, 
Calif. This would result in the list price at Oakland being increased 
<ubstantially above the list price of a similar automobile shipped from 
Janesville. The dealer discount is 24 percent of list price. Presum- 
ably, therefore, dealers served by the Sakland assembly plant would 
have more profit than that enjoyed by dealers served out of Janesville, 
although each may have done the same work in selling the same 
product. 

Revising the areas served by the assembly plants to supply each 
dealer from the assembly plant giving him the lowest transportation 
cost, would leave many technical problems. The dealer is concerned 
with the delivered cost of the automobile more than merely with the 
cost of its transportation. Two competing dealers may have the same 
delivered cost, but if supplied out of different. assembly plants they 
might well be charged different assembly plant prices. This might 
create problems under the Robinson-Patman Act. 

Competing dealers should have substantially the same delivered 
cost for the same automobile. These costs should be known in advance 
(rather than determined after the origin of shipment and the means 
of transportation have been fixed). Of course, inequities could be 
adjusted by the manufacturer absorbing transportation costs to any 
dealer to the extent that his delivered costs are in excess of the deliv- 
ered costs of a competing dealer supplied from a different assembly 
plant. Competition might also require similar absorption against 
other manufacturers’ destination charges to permit dealers to compete 
with the dealers of other manufacturers in the immediate home terri- 
tory of the latter manufacturers’ assembly plants. 

Such absorption would necessarily be a cost of the manufacturer 
which it would average into its list prices. In this matter at least a 
portion of the transportation costs would be averaged among 
customers. 

General Motors pricing practices in large measure now achieve that 
result without the inequities discussed above. Our destination charges 
now average inbound and outbound transportation costs among buyers 
ineach area. This, we think, is in the public interest. 
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Any other practice would result in many serious problems for deal- 
ers, create idle capacity for manufacturers, and cause labor problems 
in many communities. 

We have referred to the extent to which the bill emphasizes the form 
the charge takes without reference to the substance of the transaction. 
This is necessarily so for the bill has application only to an amount 
“represented as or attributed to freight or transportation charges.” 

General Motors dealers are now billed the list price of the automo- 
bile, less the dealer discount, plus a “destination charge.” The man- 
ner in which destination charge is computed, and that it equals the 
average of the corporation’s costs in this respeet. has already been 
referred to and described in detail in the statement of Mr. Donner 
that I have asked be included in your record. 

General Motors does not “represent” to its dealers that this “desti- 
nation” charge is in fact the actual freight or transportation charge 
for transporting the automobile from the assembly plant to the dealer. 
Nor is that charge “attributed” by General Motors to the freight or 
transportation Seater “in making delivery of such motor vehicle 
to” the dealer. It is an amount equal, on the average, to the excess 
inbound freight costs of component parts shipped to assembly plants, 
the excess costs of handling those components shipped to assembl) 
plants, and the outbound transportation cost of the assembled auto 
mobile. 

Under any reasonable construction, the bill should not be made 
applicable to our charges or prices. Nevertheless we do not think 
this bill sound legislation. 

Wherever the courts have found so called “phantom” freight to be 
in fact an unfair method of competition, or an unfair or deceptive act 
or practice, or a discrimination in price with an adverse effect upon 
competition, they have had no difficulty holding, and have not been 
reluctant to hold, such a practice unlawful under existing laws. 


CONCLUSION 


To the extent that any practice covered by H. R. 528 is in fact: an 
unfair method of competition it is in our opinion already unlawful 
under section 5 of the Federal Trade Commission Act. To the extent 
that any such practice is in fact an unfair or deceptive act or practice 
it is already unlawful under that statute. To the extent that any such 
practice discriminates between competing buyers and substantially 
lessens competition it is already unlawful under the Clayton Act, 
as amended by the Robinson-Patman amendment. 

The bill is inconsistent with the basic principles of our antitrust 
laws, and our free enterprise system, in that sellers should be free 
to individually choose their own prices (when they do not conspire 
or unlawfully discriminate in price). 

This bill would not protect consumers for there is no indication 
that any consumer is now deceived as to the transportation charges he 
pays in purchasing an automobile—or even that he is concerned with 
the location of the plant at which it was assembled. 

The bill would either have no effect on automobile pricing prac 
tices or would unnecessarily restrict manufacturers: in adopting the 
most appropriate and equitable pricing practices for all their cus- 
tomers. It would not reduce prices to consumers, and in some instances 
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could be expected to raise prices to consumers. It could not be ex- 
pected to vary the aggregate destination charges collected by auto- 
mobile manufacturers. On the other hand, it would tend to create 
imbalances and inequalities among dealers. 

Mr. Kier. Mr. Ivey, I notice that your statement is confined to 
H. R. 528, and I understand that is the only bill that you want to talk 
about. The other gentlemen will testify as to the other two bills? 

Mr. Ivey. That is right. 

Mr. Kier. Do you have any questions, Mr. Granahan? 

Mr. Granauan. I have none. 

Mr. Kuer. Mr. Bennett ? 

Mr. Bennett. I have no questions. 

Mr. Kuern. Mr. Friedel, do you have any questions? 

Mr. Fripen. | have none. 

Mr. Beamer. I have a question, Mr. Chairman. I wanted to ask 
one question. 

On page 12, or throughout your testimony you indicated that your 
concern was particularly in the areas under the jurisdiction, so to 
speak, of your assembly plants. Now, may I ask this question: Are 
shipments made into other areas than those in which the assembly 
plants are-located an das shown on this accompanying map that you 
gave us? 

Mr. Ivny. Yes, they are. 

Mr. Beamer. There is a certain area of distribution ¢ 

Mr. Ivey. They are. At times, the demands of a given area may 
exceed the capacity of the plant which normally it is supplied from, 
in which case we would have to ship them out of area. 

Mr. Beamer. Is that a frequent dccurrence ¢ 

Mr. Ivey. Not to a large extent; no. 

Mr. Beamer. In other words, it probably would not affect the freight 
cost of the automobile, but it may be shipped out of Kansas City to 
some other point where they probably were unable to supply them? 

Mr. Ivey. At any time hoy are shipped out of area there is an 
additional cost, but the percentage is not large as compared to the 
whole. 

Mr. Beamer. I am taking a farfetched illustration, but I was looking 
at a map. Is it eonpetvelie that you might be shipping out of the 
Baltimore area into the Los Angeles or Oakland area? 

Mr. Ivey. These areas are shown here, from each assembly plant. 

Now, if you had to get cars out of the Kansas City plant for that 
area designated for Los Angeles because Los Angeles did not have 
sufficient capacity, you would have an increased freight cost from the 
movement of that automobile. These areas of assembly plants were 
established on the lowest cost shipped from the assembly plants. 

Mr. Beamer. In that event, Mr. Ivey, would that additional cost 
be charged to the dealer in the Los Angeles area, for example? 

Mr. Ivey. It hasn’t been. 

Mr. Beamer. He still has a Kansas City freight cost ? 

Mr. Ivey. That is right. 

Mr. Beamer. The company, General Motors, for example, absorbs 
that additional freight ? 

Mr. Ivey. We have a fixed charge to the dealer for the transporta- 
tion cost, from Los Angeles to destination. When it came out of 
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ae City, it would be the same because they are based from Flint, 
Mich. 

Mr. Bramer. I will pose another question. I presume you have 
been in close touch with the National Association of Automobile 
Dealers and they are a bit at variance with your presentation here. 
I am wondering how closely the automobile manufacturers had been 
in touch with the organization of dealers. 

Mr. Ivey. As to the establishment of our pricing policy, you mean? 

Mr. Beamer. Principally on phantom freight. 

Mr. Ivey. We have no contact with them on that. 

Mr. Beamer. They are quite concerned with it, and you can appre 
ciate that. 

Mr. Ivey. They have expressed themselves so, but our pricing poli- 
cies are established by ourselves without consultation with them. 

Mr. Beamer. I have one last question. 

Mr. Kiern. When you answer the questions, would you mind speak- 
ing into that microphone? It is very difficult to hear in this room. 

fr. Beamer. I am wondering, too, if you are familiar with the 
oe Trade Commission rulings or opinions on this particular 
phase 

Mr. Ivey. Well, in general I would say. I don’t know what specific 
ruling you would refer to. 

Mr. Beamer. I was not thinking of any specific one. I was just 
thinking of the general ones, and the feeling that there is always a 
danger that there is an overcharge in some areas and undercharge 
in other areas which might involve discriminations from the point of 
view of that situation. 

Mr. Ivey. Any charge we would make would be with due consider- 
ation to the Federal Trade Commission rulings. 

Mr. Beamer. I would not want you to make a charge against the 
Federal Trade Commission. I was merely wondering if you were 
familiar with their general policy, and I confess that I am not too 
familiar with it. They are very conscious, as we understand, of 
possible discriminations in the point of view of overcharging or under- 
charging freight between different areas. I think that is probably 
the reason this particular question has arisen. 

Mr. Ivey. I believe they have reviewed our pricing policies from 
time to time and found them satisfactory, at least to the best of my 
knowledge. 

Mr. Beamer. On page 8 you made the statement that destination 
charges continue to be related to the cost of rail transportation from 
the home plant. That is in the second paragraph. 

Mr. Ivey. Yes. 

Mr. Beamer. In what way is it related to the cost of rail transpor- 
tation from the home plant, and I am going back to the original 
illustration of Kansas City shipping into some other area, out of 
sight of their particular market ? 

Mr. Ivey. You must understand that there are component parts 
and in the great majority they are shipped out of the Great Lakes 
area so that the transportation would . the movement from the 
Great Lakes area to our several assembly plants. That is of the 
component parts. 

r. Beamer. I live in the Great Lakes area and, of course, I know 
a large number of your plants. I am wondering, for example, in the 
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Kansas City plants are parts shipped from all of your plants through- 
out the Great Lakes area into Kansas City for general assembly of 
the complete product ¢ 

Mr. Ivey. They are shipped from our manufacturing plants which 
are primarily located in the Great Lakes area to the Kansas City 
plant for the areas served by the Kansas City plant. 

Mr. Beamer. That is true of all of the other plants shown on the 
map which you included? 

Mr. Ivey. They are under the same production policies, yes, sir; 
the material is shipped from the manufacturing plants to each assem- 
bly plant for its area and in the same condition. 

Mr. Beamer. Is a very extensive accounting system required to 
allocate the freight costs of those component — that are shipped 
from all of these factories into this one particular assembly plant 

Mr. Ivey. No. It is relatively simple from the standpoint that you 
make a charge to each assembly plant at a price for the component. 

Mr. Beamer. That being the case, you have a higher cost, for ex- 
ample, in the assembly plant at Oakland than you would have in the 
assembly plant at St. Louis? 

Mr. Ivey. Yes. 

Mr. Beamer. Because in their case, one plant is so much nearer to 
the source of supply. 

Mr. Ivey. Because the transportation charge for those components 
to the Oakland plant is much greater than at St. Louis, because it is 
related to the poundage and the mileage. 

Mr. Beamer. Is that the basis on which this bill probably was pre- 
sented in an effort to get to the cost of transportation ? 

Mr. Ivey. That is what our basis of our destination charge is, to 
take the cost to each one of these assembly plants, plus the outbound 
cost and other cost factors relating to the costs of the local assembly 
plant, as against the home plant. Those are all figured into this 
destination charge. 

Mr. BeaMer. May I ask this last question then: In that event, it is 
to the advantage of the ultimate consumer to have these assembly 
plants strategically located in different geographic areas rather than 
having everything made in the Great Lakes area and shipped out as 
a finished product. Suppose all of the automobiles and all of the 
parts were made in Detroit alone. 

Mr. Ivey. If all of the automobiles of Chevrolet were produced at 
the Flint plant, the customer would pay more than he is paying at the 
present time. He gets the benefit of the cost savings resulting from 
having these outlying assembly plants, but it is averaged to all of the 
customers of Chevrolet. 

Mr. Beamer. That is all, Mr. Chairman. 

Mr. Kuern. Mr. Bennett, do you have a question ? 

Mr. Bennett. I have just 1 or 2 questions. 

Mr. Ivey, your method of computing freight or delivery charges 
or destination charges, as you call them, has been changed twice dur- 
ing the past year or two ? 

Mr. Ivey. Yes. 

Mr. Bennett. They have been changed as a result of the legislation 
that has been introduced ? 

Mr. Ivey. I will say that our changes resulted from competition. 
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Mr. Bennett. And the Hinshaw bill had no effect on your decision? 

Mr. Ivey. I would say 

Mr. Bennerr. For years, you had a different method of computing 
it. 

Mr. Ivey. That we used the pricing basis of freight on component 
parts and freight to the dealer’s destination. 

Mr. Bennett. Well, now for many years the man who lived 1( 
miles from the Chevrolet factory, did he not pay the same freight as 
the man who lived 200 miles from the factory ¢ 

Mr. Ivey. No, sir. 

Mr. Bennett. He did not ? 

Mr. Ivey. No, sir. Out of our home plant we have charged then 
the actual cost of transportation from Flint, the home plant, to desti- 
nation. 

Mr. Bennerr. I thought that for years the person who lived in 
Lansing, let us say, paid the same freight charges on a Chevrolet as 
the man who lived up in Ontonagon, my hometown. 

Mr. Ivey. That never existed, not from the inception of the auto- 
mobile industry. 

Mr. Bennetr. Does any other automobile company follow that 
policy ¢ 

Mr. Ivey. I wouldn’t know as to any other automobile manu- 
facturer, but I have never heard of them having a common freight 
charge from a distance to widely separated points. 

Mr. Bennetr. What was meant by “phantom freight” then! | 
thought that was the very thing that was involved here, originally. 

Mr. Ivey. Well, the so-called phantom freight—and that 1s not a 
terminology of ours because we thing it implies that the manufacturer 
has taken a profit on freight in addition to a profit on his products— 
the santa phantom freight represented the difference between a 
Flint-to-destination charge and the cost represented by the excess in- 
bound and outbound freight and other costs factors locally. ‘The 
difference gave you an excess, but that was used to reduce the cost of 
the product and, therefore, reduced the list price to the consumer. 

Mr. Bennett. Let us take-a specific case. I am talking now about 
your policy before these changes several years ago. What would 
the freight charge on a Chevrolet from Flint to Lansing have been 
and what would the freight charge have been, let us say, from Flint 
to Sault Ste. Marie, approximately ? 

Mr. Ivey. I cannot give you those two locations, Mr. Bennett. But 
take Flint to Detroit, that would have been a charge of $11. That is 
the destination charge. To Cincinnati, it would be $45. 

Mr. Bennetr. Have you changed that method? What would the 
situation be now under your revised policy? Let us take the same 
hauls. 

Mr. Ivey. Flint is $5 and Cincinnati is $43. 

Mr. Bennett. Do you mean Detroit? 

Mr. Ivey. Detroit is $11 and Cincinnati is $43. 

Mr. Bennett. Then the charge to Detroit is the same as it was! 

Mr. Ivey. Relatively the same, because that is not too far out of 
the home plant area. 

Mr. Bennett. It is $2 more or less to Cincinnati. 
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Mr. Ivey. It is $2 less. Lansing would have been $10 and the 
Ups Peninsula would be $40 under the old method of charging 
freight. 

Mr. Bennett. What would it be now? 

Mr. Ivey. It should be the same, because that is within the home 
plant area, and we haven’t changed that because that is the actual 
cost of the freight. 

Mr. Kier. Mr. Friedel wanted to ask a question. 

Mr. Friepet. Thank you. 

Mr. Ivey, we have an assembly plant in Baltimore. What are the 
freight rates from the assembly plant in Baltimore City and what are 
the freight rates to Washington, D. C., 40 miles away ? 

Mr. Ivey. Baltimore today would be $6 for outbound freight, and 
Washington would be $10. 

Mr. Frrepezt. On cars assembled in Baltimore, they would charge 
you $6 freight there ? 

Mr. Ivey. Our present destination charge would be $57 at Balti- 
more, and $57 in Washington, and they would be the same. 

Mr. Friepet. The same car 40 miles away would be the same rate 
in Baltimore ¢ 

Mr. Ivey. That is right. 

Mr. Friepet. What was it prior to your change in the past year? 

Mr. Ivey. $78 at both cities. 

Mr. Frrepev. And now it is $57 ? 

Mr. Ivey That is right. 

Mr. Friepev. I have one more question. Do you have records to 
show the money that you received on the Chevrolet cars for freight 
and the money that you paid into the Government for income tax 
on freight? Was there a profit on freight? 

Mr. Ivey. Well, I haven’t that here, Mr. Friedel. We know it, of 
course, 

Mr. Frrepex. Could we have that for the record? Could you send 
it in? What you received for freight on transportation charges for 
1954 and 1955. 

Mr. Ivey. There is no profit on freight. 

Mr. Friepez. There are no profits? 

Mr. Ivey. No. 

Mr. Frrepet. Do you have records to show what you received for 
freight charges or transportation charges in the yest of 1954, and what 
you paid the Government as far as income tax on ¢’:«t particular item ¢ 

Mr. Ivey. Well, we have to say that we do not have any profit on 
freight because anything that we have of the excess of the freight 
sor over freight paid is used to reduce the list price of the auto- 
mobile. So you can't say that we get a profit on freight, because we 
put it back into the reduction of the list price. 

Mr. Frrepet. Do you not charge the dealer the transportation 
charge when you sell the automobile to the dealer ? 

Mr. Ivey. Yes. 

Mr. Frrepet. Do you keep a record of all of the charges that you 
make that would be received and how much you have to pay to the 
Government for the transportation tax? 

Mr. Ivey. We know the amount of the freight charged, yes. 

zr Friepet. You have those records. Could we have that for our 
records? 
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Mr. Ivey. Yes, we have them. 
Mr. Friepev. That is all. Thank you. 
(The information requested, later submitted, is as follows :) 


GENERAL Motors Corp., 
Detroit, Mich., May 17, 1956. 
Hon. ArtHur G. KLEIN, 

Cheirman, Commerce and Finance Subcommittee of the House Committee 
on Interstate and Foreign Commerce, House Office Building, Washington, 
pc. 

Dear Sir: Pursuant to the request of Congressman Friedel and Congressman 
Hinshaw made to Mr. E. W. Ivey, of Chevrolet motor division, the attached 
schedule shows the outbound freight costs on assembled passenger cars from 
assembly plants, the Federal transportation tax of 3 percent included therein, 
and the total freight billed to dealers by each of the five General Motors car 
divisions in the calendar years 1954 and 1955. 

The Federal transportation tax of 3 percent is paid to the Government by 
General Motors Corp. through the respective carriers. The total invoice amount 
charged to General Motors Corp. by the carrier includes and separately 
itemizes the transportation tax, although it is considered as freight cost in 
General Motors Corp. bookkeeping. 

Very truly yours, 
Henry M. Hocan, General Counsel. 


General Motors Corp. outbound freight costs and billings and 8 percent 
transportation tar, 1954 and 1955 


[In thousands of dollars] 


1954 1955 


73, 526 
2, 142 
183, 606 


Outbound freight cost from asse-nbly plants_..............-........--.--------} 56, 293 

3 percent transpo~tation tax included above -| 1, 640 

Freight billed to dealers. ._._._.___.__.________- So wscbbetbadiedees cb iehiees | 156, 159 
Pontiac: 

Outbound freight cost from assembly plants..............---- ébdupahs adeoal 17, 160 

3 percent transportation tax included above - --- 500 

Freight billed to dealers. ............- tdeaeacdaicdnt a5 &icnea enbden chen eta tee ee | 34, 632 
Olds: obile: 

Outbond freight cost from asse™bly plants..........-....---------.--.------ 1 17, ae 


44, 243 


25, 875 
754 
53, 826 


| | 
Chevrolet: 


Buick: | 
Outbound freight cost from assembly plants..................-.-- 22, 316 
3 percent transportation tax included above 650 
SPS NIT ne did te cbsscdtawdbeoebsecncubh 56, 218 

Cadillac: 
Outbound freight cost from assernbly plants__.---- 5 Geltdaaae s Ue es aeons 14, 234 19, 892 
3 percent trans~ortation tax included above 415 579 
Freight billed to dealers__-........-.-- ~tebals Basin eid seharad ase tee 13, 638 16, 010 


' 


NotTEr.—In the years 1954 and 1955 before the 1956 destination charges were established, a Major share of the 
difference between freight billed and the o’tbond freight cost was renresented by the inbound freight 
cost incurred by General Moto s Corp. automobile assembly plants plus additional or excess handling 
costs of the respective assembly plants. 


Mr. Fower. Mr. Chairman, could I have Mr. Simon explain a point 
on this? 

Mr. Kuen. Have all of you men here identified yourselves to the 
reported ? 

Mr. Power. Yes. 

Mr. Stmon. I am William Simon and I am a lawyer representing 
General Motors. I think that there are two things that, as I under- 
stand it, are not quite clear to the committee. Prior to the 1954 
change in pricing, all customers wherever located were charged a 
transportation factor equal to the freight charge from Flint to desti- 
nation. That meant that a buyer in Los Angeles paid a freight 
charge equal to the rail rate transportation from Flint, Mich., to 
his destination in Los Angeles. 
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Mr. Kier. Even though the car may have been assembled right 
across the street ? 

Mr. Srwon. Even though it was, in 90 percent of the cases, in 
almost all eases, although the component parts would have originated 
in the Great Lakes area. 

Treating the two changes, the 1954 and the 1956 change together, 
the change did not affect the transportation factor, the destination 
charge im. the home plant area, because all automobiles shipped from 
the home plant—in Chevrolet’s case, Flint—were charged the actual 
transportation factor before the change and are still charged it. There 
are no changes there. The change occurs in the area outside of the 
home plant area that is supplied by the assembly plants. 

There under the present change, the present practice, they are 
charged a destination charge which is equal to $40. That is the max- 
imum transportation charge in the home plant area. Then plus 50 
percent of excess rail transportation above $40 with a maximum of 
$120 in the case of Chevrolet. 

If I may illustrate that, assuming the rail rate was $100 from Flint, 
Mich., to Albuquerque, N. Mex. Prior to 1954 the buyer in Al- 
buquerque paid $100 charge. Under the new practice, he would pa 
$40 plus half of the excess, which is $60, or $30, for a total of $70. 
If under that formula it turns out to be more than $120 the maximum 
he pavs is $120. 

Mr. Krern. Can you tell us how the Chevrolet division arrived at 
that particular formula? Is there any basis for it? Just how did 
they reach that 50 percent of the amount over the $40? 

Mr. Sravon. In the aggregate, Mr. Chairman, the total amount of 
money which General Motors now receives for destination charges in 
all automobiles they sell is plus or minus a couple of dollars, equal 
to the total of three components. The first is the excess transporta- 
tion charge of shipping the components from the factory to the as- 
sembly fant, called the inbound assembly plant freight charge. Sec- 
ondly, the excess handling and administrative costs in the assembly 
plants; and, third, the outbound freight cost from the assembly plant 
to the buyer. Those are all excess factors that would not be incurred 
in the assembly in the home plant or are the actual transportation 
from the point of assembly to the buyer. In the aggregate, those 
three factors combined equal plus or minus a few dollars, the actual 
destination charges the company now receives. 

Mr. Kern. Do you think that is a simpler method than to compute 
the actual cost of those three factors and then label them correctly 
as the freight ? 

Mr. Sraon. The actual costs were computed, but it would not be 
possible for any particular automobile to apply the actual cost because 
a given assembly plant may have two sources of supply for bumpers, 
for example, and you can only average the inbound freight cost from 
both your sources of supply of bumpers. It would be almost impos- 
sible for each automobile to compute separately the inbound freight 
on each part, particularly when they do not always come from the 
same source of supply. 

Mr. Kuern. I have no quarrel with the automobile companies or 
with the pricing methods in this industry. The only thing that 
aroused me is when Mr. Hinshaw originally introduced his bill and 
when he spoke to me about this so-called phantom freight, it seemed 
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to me—and I think you have covered it very well in your statement 
because I do agree it would be a violation of the law at the present 
time to say that such and such an amount represents the freight on 
this automobile when actually it has no relation whatsoever to the 
cost of the freight. 

I thought while the companies could charge any amount they 
wanted to, and this is a free enterprise system we live under, the 
fairer thing would be to say that the actual freight is so much. 

Mr. Srwon. At present, it is called a destination charge and it is 
ecm ae clear it does not purport to be the freight from the assem- 

ly plant to the buyer on a particular car, but on the average equals 
the inbound freight costs on the components, and the excess handling 
costs of the assembly plant and the outbound freight on the finished 
automobile. 

Mr. Kuern. We have the author of this bill, who is a member of 
this full committee. He is here and he wanted to ask you one or two 
questions but, before he does, I would like to ask you whether it 
was as a result of the introduction of the Hinshaw bill in the 83d 
Congress that this change in the pricing method or the labeling, let 
us say, of these charges was changed ¢ } 

Mr. Srwon. I can only say what the executive vice president of the 
financial staff told the Senate Interstate Committee on that point. The 
record is that both of these changes were made following somewhat 
similar changes by competitors. They were made for commercial] 
reasons. I do not think General Motors knows the reason the com- 
petitor made the changes, but they were made by General Motors as 
a result of competition. 

Mr. Ktetn. Do all of the other companies use the same formula, 
do you know? 

Mr. Power. It is similar. 

Mr. Ket. Mr. Hinshaw. 

Mr. HinsHaw. Thank you very much, Mr. Chairman. I did not 
know that I could participate in this hearing, but I am glad to do so. 
I am very glad that Mr. Ivey is here. 

Mr. Ivey, would you please state to the committee the date on 
which the first change was made in your policy of pricing freight and 
calling it a “destination charge” ? 

Mr. Ivey. That was October 1954. That was the first move we 
made on the freight to make a maximum charge. That was applicable 
to the 1955 model production. We set a maximum for the Pacific 
coast of $140. 

Mr. Hrnsuaw. That was October of 1954? 

Mr. Ivey. Yes, sir. 

Mr. Hrinsuaw. I would like to quote to you a letter from the Fed- 
eral Trade Commission, a portion of that letter, addressed to Hon. 
Charles A. Wolverton, chairman of the Committee on Interstate and 
Foreign Commerce, dated July 23, 1954, and it was in the nature of a 
report on H. R. 9916, introduced by myself, and H. R. 9917, in the 
83d Congress. 

On page 2 of that letter, the Federal Trade Commission said as 
follows: 

The bills would add to the present coverage of section 5 of the Federal Trade 


Commission Act by including situations where the vendees are fully aware that 
the amounts charged or collected for transportation are in excess of actual ship- 
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ping costs. It is not believed, however, that passage of the proposed legislation 
would have any substantial effect upon such situations, as sellers could avoid 
the application of the proposed legislation simply by not designating any particu- 
jar amount as transportati6n cost. 

In other words, you fellows followed the suggestion of the Federal 
Trade Commission and changed “transportation costs” to “destination 
costs,” which, of course, means nothing. Is that not correct? 

Mr. Ivey. I would not say so, Mr. Hinshaw. There is a problem 
in the competitive situation. 

Mr. Hinsuaw. I understand the competitive situation, and the pric- 
ing situation, and this has nothing to do with the competitive situation 
nor the pricing situation as such. This has to do with freight charges. 
You changed it from freight charges to a so-called destination charge 
which in itself has no legal meaning, is that not correct ? 

Mr. Ivey. We made a change, a later change to a maximum desti- 
iation charge of $120 on all Chevrolets to the west coast. 

Mr. Hrnsuaw. I am sorry, but that is not an answer to my question. 
Will you repeat the question, Mr. Reporter. 

(The pending question was read by the reporter.) 

Mr. Ivey. We made a change to the destination charges to remove 
(rom our charge all so-called phantom freight. 

Mr. Hrnsuaw. That is exactly correct. 

Mr. Ivey. That was the purpose of our going to a delivered price. 

Mr. Hinsuaw. That is right, because if you do not charge freight, 
you can make any kind of a destination charge you please and phantom 
freight cannot be charged to you, is that not correct ? 

Mr. Ivey. That was the purpose of having the destination charge 
to eliminate phantom freight. 

Mr. Hinsuaw. I think that is obvious, but it is not a correction of 
the phantom freight situation, is it? 

Mr. Ivey. Yes, we think it is. 

Mr. Hinsuaw. Well, it is a correction in the fact that you are not 
now charging transportation charges. 

Mr. Ivey. No, it is a fact that we are not realizing an excess of a 
transportation charge over the cost of transportation, so therefore, 
there could be no phantom freight, so-called, in our charge. The 
destination charge is supposed to represent our cost of movement of 
ihe automobile, first as component parts and then as a finished product. 

Mr. Hinsuaw. I would like to quote from your own statement, on 
page 7 of the mimeographed statement, in which it says: 

Destination charges for all customers located outside the home plant area 
(which extends 200 miles from Flint) and who are less than 1,600 miles distant 
from Flint, were established at $40 (the maximum transportation charge in the 
home plant area) plus 50 percent of the amount by which the actual rail trans- 
portation cost then in effect from home plant to customer location exceeded the 
maximum $40 transportation costs required for cities within the home plant 
area, 

Now, you do not mean to purport by that statement that you are 
making a transportation cost that is the actual transportation, do you ? 

Mr. Ivey. Yes, from an average standpoint, we are. 

Mr. Hinswaw. From an average standpoint ? 

Mr. Iver. Yes, sir. 

Mr. Hinsnaw. Now, you said a moment ago in answer to a question 
here that the so-called phantom freight was eliminated. Let me see 
now. I believe you ne that the savings to the customer were trans- 
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lated into list price, is that not correct? Would you repeat that 
statement ? 

Mr. Ivey. I said that any excess of the transportation charge against 
the cost of the movement of the goods was used in our pricing prac- 
tices as reduction of costs and therefore factored into the list price as 
a reduction of the list price. 

Mr. Hinsuaw. I want to ask you questions on that one, because | 
think that the committee would like to know. You say it is factored 
into the list price by making a reduction. 

Mr. Ivey. It was prior to the establishment of these destination 
charges, yes. 

Mr. Hinsuaw. Now, that reduction in the list price, of course, 
benefited those who had no transportation costs to pay and were within 
200 miles or so of the Detroit plant, is that not right ¢ 

Mr. Ivey. That is right, sir. 

Mr. Hinsuaw. They are the ones that benefited by that reduction 
in price. 

Mr. Ivey. Prior to the establishment of the destination charges; 
yes, sir. 

Mr. Hinsnaw. That is right, and the excess price was paid—— 

Mr. Ivey. That is for that location, but all customers benefited. 

Mr. HinsHaw. And the excess price was paid by those most distant 
from the plant, is that not correct? That is ‘where you reduced the 
price, and then you increased the price in the Detroit area to compen 
sate for it, is that not correct ¢ 

Mr. Ivey. We had a pricing policy that has existed in the auto- 
mobile industry from its inception, of having a destination charge, or 
a freight charge from the home plant to destination. 

Mr. Hinsnaw. Now, destination charge is one thing and freight is 
another. 

Mr. Ivey. It was billed as freight. 

Mr. Hinsuaw. Which are you talking about ¢ 

Mr. Ivey. It was a freight charge from the home plant to the des- 
tination, the dealer’s destination. That policy has been in existence 
from the time the automobile industry started. Now, in the course of 
making these destination charges, there was a savings in the freight 
charges as against the cost of transportation that was used to reduce 
the cost to the customer. 

Mr. Hinsuaw. Let us stop there, because that has nothing to do 
with it, and we are not talking about list price. We are talking about 
freight charges. Now, you said that they paid the full transportation 
by freight charge, charged by a first-class carrier at the first-class 
rate, or at the automobile rate, and I believe they are packed three to 
a car, are they not ? 

Mr. Ivey. Four to acar. 

Mr. Hinsnaw. And you took the carload rate and divided it by 
four or whatever it was, and applied it to each car. 

Mr. Ivey. That is in effect; yes. 

Mr. Hinsnaw. That was in effect prior to October of 1954, 

Mr. Ivey. Yes, sir. 

_ Hinsuaw. And on that was paid a 3-percent tax, transportation 
tax 

Mr. Ivey. That is correct. 
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Mr. Hinsuaw. And therefore you have the records in your posses- 
sion and you can show how much 3-percent tax was paid on that 
freight. Now, you did not actually deliver them by that means, did 
you ¢ 
” Mr. Iver. No, sir. 

Mr. Hinsuaw. What means were employed 4 

Mr. Ivey. Well, we take the component parts to the assembly plant 
to make the automobile and then we ship it from the assembly plant 
to the dealer’s destination, either by haulaway or rail. 

Mr. Hinsuaw. The freight rate for the component parts is mate- 
rially less than the freight rates for the completed vehicle, is it not? 

Mr. Ivey. That is right. 

Mr. Hinsuaw. And it is due to the class arrangements in the freight 
tariff, and also to the amount that could be loaded into a car to make 
acarload in weight, is that not true / 

Mr. Ivey. That is right, and that was the purpose of establishing 


‘an assembly plant, that you could take the components to a destination 


of an assembly plant, and then move them from the assembly plant 
to the dealer’s destination at a less cost than you could in shipping them 
as a completed vehicle from the home plant, that is right. 

Mr. Hinsuaw. And the difference between that charge and the 
charge that was actually made to the customer can be said to be 
phantom freight unpaid by anyone except the ultimate customer, is 
that not true ¢ 

Mr. Ivey. Well, yes, there was an excess collected of the freight as 
charged and the cost of the freight as paid. 

Mr. Hinsuaw. Now, these bills were introduced first in the 83d Con- 
gress some time in the spring, and I cannot just remember the dates, 
jut the report from the Federal Trade Commission is dated July 23, 
1954, and you changed your freight-pricing policy, or your freight- 
charging policies in October of 1954, and have changed them at least 
once subsequent to that date, have you not? 

Mr. Ivey. Yes, we changed them in February of 1956. 

Mr. Hinsuaw. To an area such as, let us take Florida, or Cali- 
fornia, because that probably accentuates it more than it would be 
closer in, what is the net reduction in charge now called “destination 
charge” over the former freight charge ? 

Mr. Ivey. $161. 

Mr. Hinsnaw. That is the net reduction ? 

Mr, Ivey. Yes. 

Mr. Hinsuaw. And, of course, as it comes in closer to the Detroit 
area, that net reduction reduces somewhat, I presume. 

Mr. Ivey. Yes, it progressively reduces because after all, it is based 
on the mileage which the goods traveled. 

Mr. HinsHaw. If you will pardon me for just one moment, I 
would like to point out that the reason for the introduction of these 
bills in the first place was because a dealer not authorized by the 
General Motors Co. or any other company could purchase an auto- 
mobile locally, very close to the plant at which it was manufactured, 
and take it to a point more distant and sell it for a considerably 
reduced price under the price at which the local dealer in the distant 
point could sell it, because of this very difference in freight. Hence, 
it was not for the purpose of upsetting General Motors, so to speak, 
but for the purpose of providing protection to the dealers from that 
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sort of racketeering in the automobile business, that the bills were 
introduced. I just wanted to put that statement in, so that you would 
understand, and I think you do understand, regardless of all the rest 
of this stuff. 

I presume you paid a 3-percent transportation tax under section 
4271 (a) of the Internal Revenue Code on assembled passenger cars 
during the year of 1955, did you not? 

Mr. Ivey. Yes, sir. 

Mr. Hrnsnaw. Could you give us that by make of automobile ? 

Mr. Krx1n. I think that you could submit it, we do not expect you 
to have those figures. 

Mr. Ivey. We do not have it here. 

(The information requested was later submitted and appears on 

. 148. 

, Mr. hate hag There are a number of things that I would like to 
have submitted and I would be glad to submit them for the record; 
but at all events, just the mere introduction of a bill in the Congress and 
the proposed holding of hearings has caused a material change in 
the policies to the benefit of the ultimate consumer in the more dis- 
tant points. 

Mr. Ivey. I think we will have to concede that, Mr. Hinshaw; yes, 
sir. 

Mr. Hrnsnaw. I am delighted that you concede that, because | 
think in my own State of California, if you say the difference in 
price is $160, how many cars do you sell in California a year, of 
Chevrolets ? 

Mr. Ivey. In that area out there, it is about 12 percent, what we 
call the Pacific coast area, it is about 12 percent of our production, 
is sold in that area. 

Mr. HinsHaw. And 12 percent is how many automobiles? 

Mr. Ivey. That is about 275,000. 

Mr. Hinsuaw. Multiply that by 160 and what have you got? It 
is a matter of millions of dollars, is that right? It is 275,000, and it 
would be about $30 million, I think. It would be thirty or forty 
million dollars. 

Mr. Mark. $44 million. 

Mr. Hinsuaw. In those Chevrolet automobiles alone, the west coast 
has saved some $40 million a year by virtue of the introduction of 
these bills. 

Mr. Ivey. We will have to admit that, because we reduced our 
— charge down to $120, and that is the figure that it comes to. 

r. HinsHaw. I presume you have seen the letter from the Lincoln 
Co., under date —— 

Mr. Ivey. I would like to bring this to your attention, though, that 
it is that much of a saving on freight, but the list price has gone up 
$50 at the same time. 
oa Hinsuaw. If you want us to subtract 50 from 160, it still leaves 

Now, the Lincoln Co., under date of February 16, which I assume 
was — along the date that you made the final change, is it not?! 

Mr. Ivey. Yes. We made ours in February. 
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Mr. Hinsuaw. They addressed a letter to all of their dealers, and 
said : 

In line with the division’s policy of keeping our dealers in a favorable price 
position, reductions in the destination charges on cars to our dealers in most 
parts of the country are being made. At the same time we have made an in- 
crease of $21 in the basic price of our vehicle. This change takes effect with 
units shipped to you after 12: 01 a. m., Monday, February 20, 1956. 

The Lincoln dealer sales agreement does not provide for a refund— 
and then it goes on about refunds. 

It says: 

The new destination charges and wholesale and suggested list prices will be 
mailed to you— 
and so on, and there is a table enclosed showing the pluses and 
minuses in the various areas on suggested list prices on Lincoln auto- 
mobiles. They are mostly down on the points over two or three hun- 
dred miles away from Detroit, and raised a little bit in the Detroit 
area. Do you think that there is a certain amount of justice in that, 
or do you not? Why should the people in the Detroit area benefit by 
freight charges that are charged to people in Florida, California, and 
South Carolina, and New York, and other places ? 

Mr. Ivey. We do concede that that existed prior to the increase in 
the list price. That was the $50 item. But now they are paying their 
full part. 

Mr. Hinsuaw. I hope so. I want to thank you, Mr. Chairman, for 
this opportunity to have questioned the gentleman, and I would like 
to offer for our record here the letter of the Federal Trade Commis- 


sion on July 23, 1954, in full, to which I have referred, and also the 
letter and schedule of price changes of the Lincoln automobile made 
by the Ford Motor Co. to which I have adverted in the course of my 
statement. 

Mr. Kiern. Without objection, it is so ordered. 

(The letters referred to follow :) 


FEDERAL TRADE COMMISSION, 


Washington, July 23, 1954. 
Hon. CHARLES A. WOLVERTON, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


My Dear Mr. CHARMAN: This is in reply to your letter of July 16, 1954, re- 
quiring a report on H. R. 9916 and H. R. 9917, 83d Congress, 2d session, bills 
to amend section 5 (a) of the Federal Trade Commission Act * * *, 

H. R. 9916 would amend section 5 (a) of the Federal Trade Commission Act 
by adding a provision declaring it to be an unfair method of competition and 
an unfair or deceptive act or practice for the manufacturer of any product 
to charge or collect from his vendee any amount represented as or attributed 
to freight or transportation charges in excess of the actual cost incurred by 
the manufacturer in making delivery to said vendee. H. R. 9917 differs from 
H. . 9916 only in that it is restricted in application to manufacturers of motor 
vehicles, 

The proposed amendments to the Federal Trade Commission Act are not 
required in order to give jurisdiction to the Commission in cases where vendees 
are deceived by representations that delivery costs are greater than they actually 
are or in cases where pricing practices of manufacturers may otherwise con- 
stitute an unfair method of competition or unfair or deceptive act or practice. 
The Commission has instituted a number of cases under section 5 of the Fed- 
eral Trade Commission Act charging as a violation of that act false state- 
ments that shipping costs were in excess of the actual cost of making shipment. 
These cases, like other cases of misrepresentation, involved instances where the 
buyer was deceived into believing that he was paying no more than the true 
cost of transportation. 


77353—56——-11 
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The bills would add to the present coverage of section 5 of the Federal Trade 
Commission Act by including situations where the vendees are fully aware that 
the amounts charged or collected for transportation are in excess of actual 
shipping costs. It is not believed, however, that passage of the proposed legis. 
lation would have any substantial effect upon such situations, as sellers could 
avoid the application of the proposed legislation simply by not designating any 
particular amount as transportation cost. 

We do not understand that the bills would have any application to methods 
of pricing other than false representations that delivery costs are in excess 
of the actual delivery cost to the manufacturer. Thus, we do not understand 
that the bills are intended to require a system of pricing whereby vendors 
must sell f. 0. b. mill with shipping costs separately stated, or in aceordance 
with any particular method of pricing. If the bills were intended to restrict 
or limit vendors in their pricing methods, the Commission would be strongly 
opposed to their enactment for that reason. Our free-enterprise system en- 
courages competition in all areas, including price and the method of pricing, 
Vendors must be free to elect to sell at delivered prices without the necessity 
of realizing an identical “mill net return” on each sale. The Commission's 
position in this respect follows the legislative history of the Robinson-Patman 
Act, where the Congress was unwilling to define “price” in such a manner as 
to require f. o. b. factory pricing. 

Inasmuch as the Commission already has jurisdiction in instances where (e- 
ception is involved and it does not appear that the bills would otherwise be 
effective. the Commission is aware of no need for the legislation and accordingly 
feels unable to recommend it. 

In the event legisiation of this nature is favorably considered, it is recom- 
mended that its application not be limited to manufacturers or manufacturers of 
motor vehicles. It would appear appropriate that its coverage extend to any 
person selling in interstate commerce. 

Due to the limited time to submit this report, we have not had time to clear 
the report with the Bureau of the Budget. 

By direction of the Commission. 

Sincerely yours, 
Epwarp F. Howrey, Chairman. 


Forp Moror Co., LINCOLN DIvIsIoNn, 
Dearborn, Mich., February 16, 1956. 
To All Lincoln Dealers: 


GENTLEMEN: In line with the division’s policy of keeping our dealers in a 
favorable price position, reductions in the destination charges an ‘¢arseto our 
dealers in most parts of the country are being made, At the same time we have 
made an increase of $21 in the basic price of our vehicle. This change takes 
effect with units shipped to you after 12:01 a. m., Monday, February 20, 1956. 

The Lincoln dealer sales agreement does not provide for a refund for changes 
in destination charges on unsold, new units in dealer stocks. In this instance, 
however, the company will refund to you the difference between the old and 
the new net delivered dealer costs in those cases where the old costs exceed the 
new. This will apply only to those units which are in your stock or are in transit 
to you as of 12: 01 a. m., Monday, February 20, 1956. 

The new destination charges and wholesale and suggested list prices will be 
mailed to you by your district sales manager and should reach you by Tuesday. 
A table showing changes in destination charges and in net delivered costs to 
dealers at various points throughout the nation is attached. 

We believe that you will agree with us that the changes being made are in 
the best interests of the dealer body and should further insure that 1956 will be 
your most outstanding year with Lincoln. 

Sincerely, 
BEN D. M11. 
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Changes in net delivered costs to dealers in selected cities 


| Reduction | Net effect. || Reduction 
in destina- | *"gualer in destina- | 
tion invoice ! tion 
charges ' | charges 
| 


Net effect 
dealer 
invoice ! 





EASTERN REGION | MIDWEST REGION 


Bangor. ae } | : | | Chicago. . pleted | +$21. 00 
a ar ak . 0 | Des Moines... 5 | —$19. 50° +1. 50 
es | Sa, 5. || Kansas C ity ca | —26.00 | —5. 00 
Philadelphia _ - sap dine 5. 5. Oklahoma City__..._-___- —62. 50 —41. 50 
Washington. ...........- —7. . |; St. Louis 7 —2.00 +19. 00 
| Minneapolis_..____- —21. 50 —.50 
SOUTHERN REGION 
WESTERN REGION 
Atlanta--. aps dabny —46. 00 | 
Dallas... —59. 00 38. | Denver-. 
Houston. > —63.00 | 2. E] Paso 
Jacksonville —58. 50 37.50 || Salt Lake City-- 
Miami -- —56. 00 . Los Angeles 
Met iinwksestnatees —35. 50 , San Francisco. --- -- 
|| Butte mu 
CENTRAL REGION Seattle 








Buffalo- = ; . +9. 00 
Cincinnati.....--- puand : +17. 00 
Cleveland ‘SS +21. 00 
a * whe dundiies aaunde +21. 00 
Pittsburgh . +17. 50 








1 Reduction in‘destination charge offset in whole or part - an increase of $21 in the wholesale price of the 
bare vehicle. 


Mr. Hinsuaw. Now I would like to ask two more questions. You 
say in your statement on page 18 that: 

The bill is inconsistent with the basic principles of our antitrust laws, and 
our free enterprise system, in that sellers should be free to individually choose 
their own prices when they do not conspire or unlawfully discriminate in price. 

Now, is the destination charge a price or is it a cost to the customer / 

Mr. Ivey. Well, it is a price ‘that represents our cost. 

Mr. Hinsuaw. That is one w ay of getting around that statement 
that the Federal Trade Commission put in its letter to me, that I 
read a moment ago. 

Mr. Ivey. It was not our intent to do so. In the pricing of a 
product of an automobile or any product, you have to work somewhat 
on an average price. You could not develop an individual cost. 

Mr. Hinsuaw. Everybody knows that, I guess. You say the desti- 
nation charge is the equivalent of a freight charge? 

Mr. Ivey. No, destination charges have three factors in them. 1 
will say that the great part of it is transportation because it is move- 
ment, but it is made up of the excess inbound cost of moving the com- 
ponents to the assembly plant, the transporting of the goods in the 
assembly plant to destination, and other cost factors where we have 
excess costs resulting from having 10 assembly plants as against 1 
home plant if we were a single plant producer. 

Mr. Hinstaw. I have been warned that I have only one more 
question, so I will not ask the question as to what proportion of the 
parts used in the automobile in, say, Atlanta or Los Angeles, are 
manufactured locally, and what proportion are brought in. I won’t 
ask that question, because that would use up my other questions. 
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You say in your statement on page 18: 


This bill would not protect consumers for there is no indication that any 
consumer is now deceived as to the transportation charges he pays in purchasing 
an automobile—or even that he is concerned with the location of the plant at 
which it was assembled. 

My question is this: Do you think that the use of the term “destina- 
tion charges” as a substitute for the former term “freight charges” js 
not in itself a deception? Is there any legal basis for “destination 
charge”? 

Mr. Ivey. Well, I think that it is a proper charge and a proper 
statement of the charge. 

Mr. Hinsnaw. Is there any legal definition for that term “destina- 
tion charge,” and does it mean anything in law, and is there any 
court decision which has decided it? 

Mr. Ivey. I would not say insofar as my knowledge is concerned. 

Mr. Hinsnaw. That is exactly right. So that when you say it does 
not constitute deception, that is clear. 

Mr. Kurt. Is that all? 

Mr. Hinsuaw. That is all, Mr. Chairman. Thank you very much, 
and I appreciate your indulgence. 

Mr. Kuiern. That is all right, and I believe every time the people 
in California ride in an automobile, Mr. Hinshaw, they will be thank- 
ful to you because it costs less. Thank you very much, Mr. Ivey. 

We have another witness, and I may say that we anticipate a vote 
on the farm bill this afternoon, and we will try and finish up before 
then, although we do have authority to sit while the House is in session. 

The next witness is Mr. William Hufstader, vice president in charge 
of distribution of the General Motors Corp. 

Mr. Hufstader, will you proceed ? 


STATEMENT OF W. F. HUFSTADER, VICE PRESIDENT IN CHARGE 
OF THE DISTRIBUTION STAFF OF THE GENERAL MOTORS CORP., 
ACCOMPANIED BY ROBERT A. NITSCHKE, COUNSEL FOR GENERAL 
MOTORS CORP. 


Mr. Hoursraper. My name is William F. Hufstader. I am vice 
president in charge of the distribution staff for General Motors Corp. 
General Motors’ views with respect to the territory security and 
bootlegging were fully covered in the statement of Mr. Curtice before 
the Monroney committee on Thursday, March 8, 1956. A copy of this 
statement has been furnished this committee. Mr. Curtice stated 
that, if the law were changed to permit the action, he would include 
in the selling agreements, (1) the territory security provisions which 
General Motors had prior to 1949, and (2) a clause which would re- 
uire the dealer to offer cars back to us at dealer’s cost before offering 
them in the wholesale channels. 

Mr. Curtice’s statement did not deal with the specific bills before 
this committee, namely, H. R. 6544 and H. R. 2688, which relate to the 
two subjects of sales out of territory and bootlegging and which are 
the subject of this statement. 
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BooTLeGGING 


H. R. 2688 (Williams bill)—to amend the Federal Trade Commission Act to 
permit dealer franchises to contain agreement restricting franchised dealers from 
reselling to certain unauthorized persons. 

I think it is unnecessary for me to re-emphasize the serious conse- 
quences of bootlegging and the concern of General Motors over this 
practice and with ways and means of legally eliminating it. 

Mr. Curtice’s statement, to which I previously referred, discussed 
the harmful effects of bootlegging on dealers, customer relations and 
the industry generally. He Saal that, as the law now stands, 
there is little, if anything, the manufacturer can do to correct this 
evil, except to endeavor to conduct his own distribution in such a 
manner as to avoid placing in dealers’ hands excess cars or an im- 
proper mixture of models which might be said to contribute to, or be a 
cause of, bootlegging. 

However, this effort only removes one possible cause. It does not 
stop or hinder the dealer who wants to make this extra, quick, easy 
profit by turning over a part of his cars to the bootlegger. 

H. R. 2688 permits the dealer-manufacturer selling agreements to 
contain provisions prohibiting the dealer from reselling current model 
cars to anyone engaged in selling new or used cars other than another 
franchised dealer engaged in the sale of the same make of motor 
vehicle. It permits the manufacturer to enforce the provision by 
refusing to sell to, or by canceling'a dealer who violates the provision. 

In Mr. Curtice’s statement, he described General Motors’ efforts to 
secure Justice Department approval of a clause which we feel would 
restrict and minimize bootlegging. This clause would have required 
the dealer, before bootlegging a car, to offer it back to General Mo- 
tors at dealer’s cost. It was felt that this clause was a reasonable 
approach to the problem. It would have placed upon the manufac- 
turer the responsibility for correcting any maldistribution which 
might be the cause of bootlegging by a dealer. It would require the 
dealer who in the first instance purchases cars for resale at retail, to 
offer to the manufacturer at dealer’s cost such cars as he might wish 
to move into wholesale channels. At the same time, it would provide 
for the movement of all new cars through the established distribution 
system from manufacturer to dealer, to the retail buyer. In this 
way, the customer purchasing a “new” car would receive that car in 
oe condition, serviced for operation on the highway, and protected 

y a manufacturer’s warranty, which would be fulfilled by an author- 
ized and qualified dealer. 

I have been advised that H. R. 2688 would probably be construed 
to permit us to incorporate such a provision in our selling agreements. 
In any event, it would permit us to contact with our dealers against 
the bootlegging practice, which we would like to be able to do. 

It has been claimed by some that the second clause of this bill, per- 
mitting concellation of a dealer who knowingly bootlegs, is too dras- 
tica remedy. We doubt that a manufacturer would exercise its rights 
in situations where the bootlegging was attended by mitigating cir- 
cumstances in favor of the dealer. He would counsel aud cooperate 
with the dealer to the end that there would be neither the occasion 
nor the desire to bootleg cars. In addition, termination is available 
as a remedy only if the dealer “knowingly” bootlegs. In our opinion, 
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however, if there are no mitigating circumstances, such as excess 
inventory resulting from an improper appraisal of local market con- 
ditions, an unbalanced model “mix” on the part of the dealer, the 
factory or both, or local adverse conditions which could not be antici- 
pated, there is little excuse for intentional bootlegging. 

Under the proposed bill, technically, a dealer could be terminated 
for knowingly bootlegging to relieve an excess inventory condition 
for which he might not be solely and entirely responsible and to which 
he may not have contributed. This would be the unusual and extreme 
case and we doubt that a manufacturer would terminate under such 
conditions. The manufacturer would undoubtedly seek to cooperate 
with the dealer to correct the causes of excess inventory for the future 
and to provide a method of disposing of excess inventory which might 
unavoidably accumulate in the future. 

‘The clause proposed by Mr. Curtice would have permitted the man- 
ufacturer to terminate the selling agreement only if the dealer failed 
to offer to the manufacturer for repurchase at dealer’s cost, those cars 
which he proposed to sell in the wholesale channels. This procedure 
would give adequate relief to the dealer who might find himself in 
an excess-inventory position as a result of maldistribution, poor judg- 
ment in appraising the local market or unanticipated local conditions, 
since he would be able to offer to the manufacturer the cars that he 
did not require in his business, and if they were not repurchased, he 
could wholesale the cars. As a result, the only motive or reason that 
the dealer could ever have for moving cars in the wholesale channels 
without first offering them to the manufacturer would be to obtain a 
quick profit and to avoid the responsibility he assumed as the retailer 
of products which he purchased from the manufacturer. 

However, since the important thing is to remove the legal roadblock 
which now prevents any mutual effort and agreement by and between 
dealer and manufacturer to attempt to put an end to bootlegging, we 
endorse the Williams bill, although we believe that the first section 
of the bill is sufficient for the intended purpose. 

I should like to add one minor point. We would want our dealers 
to refrain from wholesaling only “any new current-model motor 
vehicle,” not “any current-model motor vehicle” as the bill now reads. 
I believe this is undoubtedly what the draftsmen intended. It is en- 
tirely possible that a current-model motor vehicle could be traded in 
by a legitimate retail customer within the model year, and the fran- 
chised dealer should not be restricted from selling such a bona fide 
used current-model car to used-car dealers and others. 


SaLes Our or TERRITORY 


H. R. 6544 (Steed bill) —to amend the Federal Trade Commission Act to per- 
mit agreements establishing exclusive representation by dealers in specific 
geographical areas and requiring dealers to sell only in those areas. 

This bill permits the manufacturer-dealer selling agreements to con- 
tain clauses providing that the dealer shall have the sole right to sell 
in a designated area, and that the dealer will refrain from, selling 
outside that area. H. R. 6544 thus permits incorporation in dealer 
selling agreements of a system that is known in the industry as “closed 
territory.” 

General Motors has never had closed territory and would not be in 
favor of it. General Motors, in the past, had what was known as 
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“territory security,” and I think it is important to define what this is 
and to distinguish it from what is permitted in H. R. 6544. 

Territory security does not prevent a dealer from selling outside 

his territory as does a closed territory system. In the case of sales 
into another dealer’s area, it requires the selling dealer to make pay- 
ment of a reasonable amount to the dealer in whose territory the cus- 
tomer resides. It has no effect whatever on sales into so-called open 
territory—territory not assigned to any dealer for sales performance 
yurposes. 
Unden the General Motors selling agreements prior to 1949, when 
the clause was removed for legal reasons, the specified payment 
amounted to about three or four percent of the list price of the car 
or less than the amount paid in commission to a dealer’s salesman. 
It was considered to be compensation, first, for the loss of the car 
buyer as a potential customer for whose business the dealer had been 
required under his selling agreement to establish his building and 
maintain sales and service facilities and, second, for the dealer’s culti- 
vation of that buyer as a potential customer through providing ad- 
vertising, sales facilities, and sales personnel. 

Territory security was established in General Motors many years 
ago to implement its program for quality dealer representation. 

A basic assumption underlying the quality dealer program was 
that satisfactory distribution of General Motors cars could not take 
place unless the dealer had an adequate place of business, good serv- 
ice facilities and good sales and advertising policies. A dealer could 
not have these things unless he made a profit. He could not make a 
profit and gain maximum sales penetration of the market within any 
community unless there was established a definite relationship between 
the number of dealers and the potential of the market for the product 
that those dealers were to sell. General Motors undertook through 
such research and study to set up a plan for establishing the proper 
number of dealers of the right size in approximately the right location. 

Asa corollary of this program, it was felt that, having established a 
dealer within a market of adequate potential for him to operate at a 
profit, he should receive some compensation for that portion of the 
market which might be lost to him through sales by dealers from other 
marketing areas. It was felt that the dealer in the area had in most 
cases contributed to the ability of the dealer outside the area to sell 
to a customer located in the area through his advertising and sales- 
manship. 

Maes piaibinilenty he had made a substantial investment in service 
facilities which were essential to provide not only warranty service 
but the service which is continuously needed for the satisfactory opera- 
tion of a car throughout its useful life by the user located in his area. 
It was thought, therefore, that the selling dealer in such a case should 
compensate the dealer located in the area, for the latter’s contribu- 
tion, but under a plan which would operate, as was said, 
in areasonable way and without prejudicing the position of the customer as to 
where he should trade, or when, or how. * * * 

The philosophy of the General Motors territory security plan can 
best be undertsood by reading some excerpts from a bulletin issued by 
Chevrolet to its sales personnel in 1939: 


In the territory security plan, Chevrolet feels that it has made a real contribu- 
tion to the Chevrolet dealer organization, which will promote dealer stability and 
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permanence and encourage a Chevrolet dealer to concentrate his selling efforts 
in his own community, thereby increasing owner good will and dealers’ profits, 

The territory security plan is not to be confused with so-called closed terri- 
tory, because a customer is at liberty to purchase wherever he chooses; * * *. 

Every dealer and retail salesman should have the proper viewpoint toward 
the plan. All of them should understand that the territory security plan is not 
designated to stop all cross-selling. * * * 

Some cross-selling results from natural and normal circumstances, in which 
a purchaser desires to buy from some particular dealer—and the public has the 
right to exercise such buying preferences. Under no circumstances should 4 
prospect be told, or led to believe, that he is compelled to buy from his local 
dealer. Instead, the dealer should be after the sale on a sound basis and be 
prepared to make the regular adjustment, not as a penalty, but rather as a 
payment for the privilege of selling some other dealer’s potential customer. With 
a nominal adjustment rate of $25, a dealer can profitably handle such “extra” 
sales, build up a favorable relationship with the public, and save many prospects 
from going to competition. 

Although H. R. 6544 is permissive and does not require manufac- 
turers and dealers to operate under any such closed territory provi- 
sions, still what it does permit, I believe goes too far in restricting 
the customer’s right to choose the dealer from whom he desires to pur- 
chase and goes Retiee than necessary in protecting the dealer’s in- 
terests. Furthermore, I have been advised that it is not clear that 
H. R. 6544 would be construed to permit restoration of the former 
General Motors “territory security” provisions. 

Some further defects in the bill should also be mentioned. The 
bill grants to the dealer the “sole and exclusive” right to sell in his 
area. This would mean the exclusive right as against the manufac- 
turer also and thus would prevent our normal sales to Federal, State, 
municipal and other Government agencies, and also sales made di- 
rectly to ambulance and hearse, fire engine and other specialty manu- 
facturers for remodeling or body construction, as well as sales directly 
to the Red Cross, as is now our practice. 

The clause as it now stands might also interfere with normal sales 
by dealers to fleet operators such as large corporations and other 
organizations operating on a national scale. 

Another problem is that our dealer’s territory designations usual 
cover only the corporate limits of the city in which the dealer or deal- 
ers are located. Hence, the great mass of area in the United States is 
“open” territory into which, under the second clause of H. R. 6544 
(requiring the dealer to refrain from selling out of his territory), 
no dealer would be permitted to sell to the customers living in those 
areas. 

And it is not clear just how the bill would affect metropolitan 
dealers whose territory necessarily includes the entire metropolitan 
area. It would be literally impossible to limit metropolitan dealers 
to a certain part of a city. For example, many people prefer to buy 
from the dealer located near their place of business rather than the 
dealer near where they reside. 

To the extent that the Steed bill might be interpreted to be a rec- 
ognition that there is need for compensating the dealer in the per- 
formance of his sales and service responsibilities to customers in his 
area when those customers purchase their cars from dealers located 
elsewhere, we are in favor of its purpose. However, in view of the 
fact that the bill as it now stand goes beyond this, and by embodying 
closed territory, prohibits normal ebb and flow of trade and prevents 
the customer from purchasing where he desires, we cannot endorse it. 
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Mr. Kuz. Mr. Hufstader, many members of the subcommittee have 
some questions, and we will take a recess until 1:30. Is that all 
right? By that time we will have had a quorum call, and I hope we 
can finish up by about 3 o’clock. 

The committee stands adjourned until 1: 30. 

(Thereupon at 12 o’clock noon, a recess was taken until 1:30 p. m. 
the same day.) 

AFTER RECESS 


Mr. Frrepex. The meeting will now come to order. 

In the absence of Mr. Klein, I was requested to start the meeting. 
Mr. Hufstader, there will be a few questions by some of the members 
of the committee and I would like to ask a few questions myself before 
we start. This has nothing to do with the bootlegging bill, but prob- 
ably you can answer this question. 

Has the General Motors Corp. ever considered having a national 
uniform delivery price on all automobiles no matter what section of 
the country they were in, the same as they have on refrigerators? You 
have one standard price there. Has that ever been given any thought? 

Mr. Hoursraper. That has been a matter of discussion on several 
occasions, Congressman. 

Mr. Frrepet. I do believe that that would correct a lot of evils if 
you could work it out to an estimated fair figure and have the standard 
price. It might stop the bootlegging where they were buying cars 
and delivering them over themselves and underselling the legitimte 
dealer. 

Mr. Hursraper. It is a very complex problem and one that has a lot 
of factors involved in it. When you have a uniform price on coolers, 
for example, versus automobiles, there is a great difference there. The 
subject has been given a great deal of consideration. When these two 
price programs were put into effect that were discussed in the morning 
session, that was also considered. 

Mr. Frrepev. I just wanted to know if it had been given any thought. 

Mr. Hursraper. It has been given a great deal of thought. 

Mr. Frrepet. Now that we have our chairman, Mr. Klein is here, I 
will ask Mr. Klein to take over the committee. 

Mr. Kuetn. I am sorry to have been late, but the duties of a Con- 
gressman are unfortunately not only limited to appearing at sessions 
but I had some constituents here and I had to spend some time with 
them. 

Mr. Hursraper. I would like to carry on one factor in answering 
Congressman Friedel’s question. It has not only been considered but 
a great deal of consideration has been given to its impact on at least 
stopping or curbing bootlegging. The two price adjustments that 
were made were from that consideration. 

Mr. Frrepex. I do not know if that would be the solution or not but 
] just wanted to know if it was given some thought. 

Mr. Hursraper. It would be a help, Congressman Friedel, and that 
is not to infer that that is the whole answer. There are a lot of factors 
in this situation. 

Mr. Friepen. I do not want this part of the record to reflect that 
I am against General Motors. I have a Chevrolet and a Buick. 

Mr. Hursraper. We congratulate you. 
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Mr. Frievev. If I may, I would like to question about the bootleg. 
ging bill. On page 4, the second paragraph, you stated: 

Under the proposed bill technically a dealer could be terminated for knowingly 
bootlegging to relieve an excess inventory condition for which he might not be 
solely and entirely responsible and to which he may not have contributed. This 
would be the unusual and extreme case and we doubt that a manufacturer would 
terminate under such conditions. 

Here is the part of my question: “The manufacturer would un- 
doubtedly seek to cooperate with the dealer to correct the cause of the 
excess inventory for the future and to provide a method of disposing of 
excess inventory which might unavoidably accumulate in the future.” 
Supposing they were loaded up right there and then. What would be 
done ? 

You might try to find some remedies for the future, but he might be 
overstocked at the present time. 

Mr. Hursraper. If he were overstocked, our remedy for it would be 
the clause that we had proposed whereby he would offer back to us 
before he offered those in the bootlegging channels, those cars that he 
might consider as excess inventory. We come back repeatedly to that 
because we believe that the clause that was proposed by General 
Motors to the Justice Department, which was mentioned earlier is a 
clause whereby this particular dealer that you envisage in your mind 
as being overstocked, he would offer those cars back to us and we 
would either buy them back or if we did not buy them back then he 
would be free to offer them into the wholesale channels or bootleg 
them. 

Mr. Kuern. If you will yield for a second there, I would like in 
answering these questions, for you to give some thought as to how the 
dealer gets overstocked in the first place. I would like you to tell 
me what you conceive to be the reasons for him getting overstocked. 
I believe that that is the fundamental basis of this trouble in the 
automobile industry. 

It is that these dealers, either through compulsion on the part of 
the companies or through their own overoptimism, let us say, have too 
many cars. That is the problem. So, when you are answering these 
questions, I wish you would also tell me if you can, what you conceive 
to be the reasons for the overstocking on the part of the dealers. 

Mr. Hurstaper. Of course, Mr. Chairman, I would like to take the 
latter part of your question first, and comment on that. 

Mr. Kier. I do not want to take up Mr. Friedel’s time, because I 
will come to that myself. 

Mr. Hurstraper. You said you believed that the fundamental reason 
for this whole problem was overstocking ? 

Mr. Kier. I think it is. 

Mr. Hurstaper. I cannot quite go along with you on that, but now 
I would like to elaborate on that, if you would like me to. 

Mr. Kuery. I would. 

Mr. Hurstaper. We consider, for example, in the spring of the year 
a little larger stock necessary than might be the case say, in midsum- 
mer, so that there are certain variations that will take place. There 
is a great deal of discussion at the present time about the industry 
being overstocked. General Motors at the present time has a supply, 
what we consider days’ supply which is a term used in the industry of 
approximately 40 days’ supply. 
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Mr. Kern. I do not mean overstocking on the part of General 
Motors. 

Mr. Hursraper. I have to deal with General Motors, because | can- 
not deal factually with it any other way. 

Mr. Kiern. I mean the dealer. 

Mr. Hurstaper. I will come to that. That is the dealers’ days’ 
supply, that is cars that he has on hand. 

Mr. Kiem. That is right. 

Mr. Hursraper. If he never had another car shipped to him, at the 
present rate of sale, it would take him 42 days. 

Mr. Bennerr. Mr. Chairman, right on that point, let me ask this 
question: The Senate committee took a poll of the dealers on some of 
these questions. I guess you are familiar with that poll. In reply 
to question No. 11 as to the causes for new car bootlegging, 13,081 
dealers, or 71.1 percent of the total replied and said that this cause was 
overproduction. And 10,992 dealers, or 37 percent, also ascribed boot- 
legging to the pressure from the factory to take more cars than needed. 

Other reasons are also mentioned, such as vigorous competition, 
overproduction, weak dealers, too many dealers in the territory, 
freight differential, unethical franchise dealers, lack of territorial 
security, pressure from the factory to take more cars than needed, 
and so on. 

However, is that not a significant number of dealers who were of the 
opinion that overproducting by the manufacturers was the cause 
for this evil? 

Mr. Hurstaper. Congressman Bennett, on the face of those figures, 
those figures in themselves could be considered to be significant but 
we do not feel that overproduction was the cause of bootlegging. I 
go back again, however, to endeavor to answer your question, that 
had the Justice Department enabled us in 1954 to put this clause, to 
give us a release which would have enabled us to put this clause in 
the contract, that would have been a leveling factor, if you can con- 
sider that we needed a leveling influence, it would have been just as 
leveling on the manufacturer as it would have been on the dealer. 

Mr. Bennett. But is there—— 

Mr. Hurstaper. We were sincere in trying to put the dealer in the 
position that if he considered that he had too many cars, from what- 
ever may be the cause, then he had redress on that to the manufacturer 
and if the manufacturer did not buy them then he would put them 
into the bootleg channels. 

Mr. Kuern. He would not have had to have them in the first in- 
stance, sir. That is the point. Unless the cause might very well be 
overoptimism on his part and he thought he could sell more. But 
from the replies here, I would think that certainly it is more deep- 
seated than that. That may be the case in isolated instances. But I 
believe the evil, if it is an evil, comes from either overproduction on 
the part of the manufacturer, or pressure of one kind or another, 
which leave these dealers with more cars than they can sell. 

It is fundamental economics that they are going to get rid of them 
someway, and they find this means of getting rid of them. You have 
suggested that if you could amend your contracts and have a clause 
in there which would compel the dealer to offer the cars to the manu- 
facturer, supposing they did not take it? Then, it would be per- 
missible for them to sell it to anybody at all, is that the case? 
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Mr. Hursraper. Sell it into the wholesale channels; yes. 

Mr. Bennetr. What good would that do? The manufacturer 
though, would not be required to take the car, would he? 

Mr. Hoursraper. No, but obviously he would not have it in there 
unless he intended to do something about it, and in January of 1955, 
Congressman Bennett, we sent a letter to all of the dealers and I would 
like to read you a section of it, where we offered to do just that very 
thing. 

Mr. Bennerr. Where you offered to take them back ¢ 

Mr. Hurstaper. Yes, sir, wherever a dealer felt that he was over- 
stocked. 

Mr. Kier. Do you make that offer at the present time? 

Mr. Hursraper. No, we do not. This was made on January 14, 
1955. 

Mr. Kiet. Let me interrupt you for a moment. It would not 
violate the antitrust laws as I understand them, for General Motors 
or any manufacturer of an automobile as part of his contract to say, 
“Now, you take this car but if you connot sell it, we will buy it back 
from you,” would it? 

Mr. Hursraper. It does violate the antitrust laws, that is what we 
tried to get. 

Mr. Kuern. Just that simple offer? 

Mr. Power. I might point out what we tried to get was a clause 
which would give us the option to repurchase at his cost before he 
would move it into the bootleg channels. 

Mr. Kur. I do not go that far. 

Mr. Power. Let me finish my point. Suppose he offered them back 
to us and we did not take them. Then we were admitting right then 
and there whenever we do that, that there was something wrong in 
that picture. So we would be put in a very difficult position to deny 
overproduction at any time if that was the case. 

Mr. Kuetn. That is my question exactly, and I wanted you to con- 
fine yourself, if you would, to a simple offer of this kind: If the manu- 
facturer said to the dealer, “you buy these cars and if you cannot sell 
them, we will take them back from you.” No other strings would be 
attached. Would you think that would violate the antitrust laws? 

Mr. Power. That happens to be the point. If we put it as a clause 
in our contract, that was the type of thing that was rejected. 

Mr. Kern. I do not think so, what was rejected was the additional 
offer there that if we do not take it back then you can go and sell 
it to another dealer. 

Mr. Power. No, I think the point of view of the Department of 
Justice was that you were not allowing him to sell, let us say if he 
wanted to bootleg, at $50 over his cost. You were not allowing him 
to do it at that figure. 

Now, the difficulty with that is, and that is why we did not think 
they were correct in their position, is that that some dealer could 
have sold that car if he wanted to at retail for that $50 over cost and 
we would not have been concerned with it. However, if he wanted 
to put it in the wholesale channels after he had purchased it from us, 
representing that he wanted to retail it, we felt we should have the 
right to buy it back, particularly if he thought we were the cause of 
putting it in as excess inventory in his stock. 
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Now, I would like to add this point: Following that, when that was 
refused, we made the offer in the early part of 1955 for the balance 
of the year to buy any excess. We put that offer right out there to 
sll dealers. Now, that was to make it clear that we were sincere 
about this. 

Mr. Kuiern. But there was no legal prohibition against your making 
that offer, was there? 

Mr. Power. None whatever, and we made the offer. That is quite 
different from putting it in the contract. It is merely an offer, and 
it is not an agreement that binds the dealer. It is an offer by us. 

Mr. Kier. I want Mr. ore to make a note here to find out from 
the Department of Justice whether a simple offer by the manufacturer 
to buy back a new automobile if not seld, without any strings attached 
would violate the antitrust laws. I do not believe so, and I may be 
wrong. 

Mr. Power. I do not think it does either, and we made that clear, 
but I am saying that we wanted to put something in the contract and 
have an agreement that the dealer would give us the option—would 
offer it back. 

Mr. Kuiern. There is no prohibition against making the offer, and 
why should there be a prohibition against putting it in the contract? 

Mr. Friepev. As I understand it, they want to have the man to make 
the offer but they would not be bound to take it back either. 

Mr. Hursraper. It would not do any good in bootlegging. 

Mr. Kier. I think that there would soon be an end to it in that case. 

Mr. Frrepet. You wanted them to offer it back to you first. If you 
refused, then they could bootleg it? 

Mr. Kuixe1n. There would soon be an end to overproduction on the 
art. of the manufacturer if you make such an offer, and there would 
e no over-supply by the manufacturer because the dealer could always 
get his money back from the manufacturer. 

Mr. Hursraper. That is not necessarily true. 

Mr. Power. Let me read a portion of this letter, sent out by Mr. 
Curtice, to all dealers. This was on January 14, 1955. The first part 
of the letter referred to our attempt to have this clause approved by 
the Department of Justice, and that was a clause which would have 
bound the dealer. He would have been legally obligated to offer the 
car back to us at his price, and we were not bound to take it. We would 
have the option. 

Mr. Kien. That is not my point at all. 

Mr. Power. Let me go on, and say as a result of that, when we did 
not get that, we put out this letter, and now this is what this letter 
sald, 

To accomplish this— 


and this is after we were talking about the various causes of excess 
inventory, and that the dealer might have excess stocks, we said— 


To accomplish this, and at the same time to relieve our distributors and dealers 
of any concern over such a situation, General Motors for the balance of the 
1955 model year is prepared to repurchase or to arranged for the repurchase 
by other General Motors dealers in other areas at the respective prices paid 
by the original purchasing authorized distributors or dealers, any such new 
and unused passenger cars that might be considered excess supply. In this 
connection, the car division will establish such local procedures as are necessary 
for the purpose of carrying out this policy as the occasion arises. 
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Now, that was not binding on the dealer; that was an offer from us, 
He did not have to do that. We could make that offer any time. The 
Department of Justice could not object to that, I am sure. 

We made that offer. We made it sincerely because there were 
charges of overproduction, and we were certain these were not true, 

| would like to ask Mr. Hufstader to tell you of our situation at 
the end of the model run. We had no excess cars left in 1955, and 
we have not had that situation. We adjusted our schedules up and 
down, and I think—last year how many times were they adjusted? 

Mr. Hursraper. Over 30 times adjusted upward, and I think 16 
or 18 times downward. 

Mr. Friepev. There is just one question I wanted to ask there. This 
is a known fact, that there are certain dealers throughout the United 
States that are always advertising new cars, although they do not 
have an agency with the particular automobile concern. But they are 
always advertising new cars. 

Mr. Hurstraper. They are what we call the bootlegger. 

Mr. Frrepex. It is a known fact, and they can get an abundant 
amount of cars. I feel that it is the part of the General Motors Corp. 
or any manufacturer to try to stop that by checking. You can tell 
who sold them the car, and in a lot of instances it is brought out 
that you do know the dealer that is selling the car to this agency 
that is advertising new cars. They do not give the service that you 
would ordinarily get from an authorized dealer, and the same au- 
thorized dealer keeps selling it each year to the same bootlegger. 

Now, what has your industry or the General Motors Corp. done 
to prevent that? Have you ever disfranchised anyone for selling 
these unauthorized dealers ¢ 

Mr. Hursraper. You cannot. It is impossible to disenfranchise the 
dealer for that reason. Once you sell those cars to a dealer, by law 
he can sell them to anyone to whom he elects. That, Congressman 
Friedel, is precisely what we were trying to accomplish in this clause 
that we nt ot the Justice Department to give us approval on, that 
we could put into our contract. It meni os our selling agreement, 
and it would be established between the manufacturer and the dealer. 
If he did not offer these cars back to us, and he put them into the 
wholesale channels, then we would have the right to terminate rela- 
tionships with him. 

In other words, there would be some teeth in the selling agreement. 

Mr. Friepev. Do you not have a lot of dealers like that, that you 
could curtail their amount ? 

Mr. Hurstaper. We watch the distribution very closely, just as 
closely as we can, and yet human nature being what it is, as I stated 
in the statement, there are those dealers that for a fast buck, $50 
over their cost, will put those cars into the bootleg channel, and 
thereby, and that is the thing that concerns us so deeply, that en- 
franchised dealer is fouling his own nest, and tending to debian this 
system of distribution that is so vital to him, and so vital to the 
manufacturer and to the public. 

Now, you say you feel, and Congressman Klein has felt, that over- 

roduction has been the cause of it—we have to establish certain pro- 
Snetion rates at the beginning of a model run, for example. We do 


that to the very best of our ability based on our forecast as we see what 
the business is going to be. Now, we either have to adjust up or down 
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in relation to what takes place, and if we have guessed on the high 
side, we have to adjust downward. We watch that every 10 days 
and just as fast as we get the reports in; we get 10-day reports from 
dealers. 

Mr. Frrepet. Where you do have overproduction, and you know 
of this dealer that keeps on selling to the bootlegger, and you have 
overproduction and he wants 20 or 30 or 50 or 100 more cars, and you 
know that he will sell them for a $50 profit, do you do anything to 
curtail that ? 

Mr. Hursraper. We adjust his allotments to the retail demand as 
best we are able to appraise it in his territory. In other words, if 
the dealer’s retail demand, let us say, would amount to 100 cars a 
year, we try to adjust to that. If the car distributor is giving that 
dealer 200, then it is adjusted. 

Mr. Kiern. What is your definition of overproduction ? 

Mr. Hursraper. We were approaching it entirely, Congressmen 
Klein, from the standpoint that any merchant to be successful in 
the market has got to have goods. What we tried to do was to get 
that man enough goods to take care of his operation and yet give him 
a reasonable day’s supply. Generally speaking, through the year, 
over a 12 months’ period, if he could be considered to have a reasonable 
day’s supply he would have 30 days of new cars, and 30 days of used 
cars. Sometimes it gets below that, and sometimes it gets a little 
above that. 

When I tell you that right at the moment we have 40 days’ supply, 
we think that that is not out of line, going into the spring selling 
season, if it ever gets to be spring this year. 

Mr. Kiern. You mean that those are the cars that you have not 
yet sold or delivered to any of your dealers? Is that the basis of 
your figures as to what overproduction is? 

Mr. Hursraper. No, I say those are the cars that the dealer has 
in stock. 

Mr. Kern. You are talking about the dealer. 

Mr. Hursraper. Yes, sir. Now, there are factors in that 30-day 
supply, certain cars in transit, and those factors, and that is the over- 
all total cars, but the day’s supply is figured on the basis of the dealers’ 
cars that are deliverable to the retail customer. 

Mr. Kuietn. Do you get a report from your dealers every ten days 
as to how many cars they have on hand ? 

Mr. Hursraper. Yes, sir, that is new and used, and how many they 
have delivered in the previous ten days, and their unfilled orders, and 
that is broken down and analyzed. 

Mr. Kiern. All of your dealers, and not the distributor for the 
company. I donot know whether there is a distinction. 

Mr. Hursraper. We have approximately 18,500 retail dealers and 
we get a 10-day report from each one of them, each division gets a 
10-day report. 

Mr. Kiet. Do they own those cars once they are delivered to 
them % 

Mr. Hursraper. Yes, sir. 

Mr. Kier. Title passes, is that right ? 

Mr. Hursraper. Yes, sir. 

Mr. Kern. Do you have any agency that distributes cars for the 
company direct ? 
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Mr. Hursraper. No. 

Mr. Kier. They are all dealers? 

Mr. Hursraper. They are all dealers. Well, Cadillac has distribu- 
tors, and they in turn have dealers under them. 

Mr. Kien. What I wanted to know was this: The dealer buys the 
car from the manufacturer; isn’t that the way it is done? 

Mr. Hursraper. That is right. 

Mr. Kern. But he still reports to you as to how these cars go ? 

Mr. Hursraper. Yes, sir. 

Mr. Kixrn. And you estimate overproduction, as you put it, by the 
reports that you get from the dealers as to whether they still have the 
cars on the floor or whether they have sold them ? 

Mr. Hursraper. You keep using overproduction, and I keep using 
it in terms of adequate supply. 

Mr. Kiery. You can call it whatever you will, and I just want to get 
the facts on this. 

Mr. Hursraper. Now, we adjust our production schedules to what 
seems to be the demand that is running. That is both in total as well 
as models. 

Mr. Kier. And that determines how many cars will be produced 
in the next period of time? 

Mr. Hursraper. Yes, sir. 

Mr. Kier. You see, what I fear is this: If you measure what I call 
overproduction by the fact that the company has produced a certain 
number of cars, and obviously they must get rid of them, there must 
be some pressure either direct or indirect on the dealers to take those 
cars off your hands. Now you tell me, and that might change the 
outlook somewhat, that overproduction means the number of cars 
that the dealers themselves may have purchased, but not have sold 
as yet. 

Mr. Hurstaper. The cars that he reports to us are those which he 
has on hand unsold. We watch, also, his unfilled retail orders, but 
there is one point that I would like to register with you, Congressman 
Klein, that we have to as a manufacturer, in order to keep our supply 
of materials rolling adequately to us, we have to forecast three months 
in advance to keep those supplies rolling in. 

Now, that is the schedule, and we are adjusting that all of the time. 
That is to keep it in balance with the retail demand. You take in the 
case of Chevrolet today, there is a shortage of certain models of 
Chevrolet automobiles right today. 

Mr. Kier. I just wanted to point out that we are going to have a 
vote at 2: 30, and we would like to finish up. 

Mr. Bennett. Well, instead of calling this situation “overproduc- 
tion,” would it not be more accurate to say that the supply of auto- 
mobiles has exceeded the demand by a considerable degree ? 

Mr. Horsraper. Not in General Motors, Congressman Bennett. 
Last September we were functioning on a 20-day supply. 

Mr. Bennett. 71 percent of the dealers must be from other manu- 
factures, is that right? 

Mr. Hursraper. I don’t know. Some of our dealers, that is not to 
say some of our dealers, might not have had a long supply of cars, 
out of 18,500 of them. I would be naive if I denied that. 

Mr, Frreper. You never hear of an over-production of Cadillac 
automobiles; they keep within certain limits, and they are even hard 
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to get at times. Do they work it differently than you do, or is it the 
same schedule ? 

Mr. Hurstaper. No, sir, their schedule is the same. 

Mr. Frrepet. You make it just tough to get them? 

Mr. Hursraper. No, we are building every single Cadillac we can 
build, and working overtime at it, and it is the same identical proposi- 
tion. I just mentioned to you Chevrolet right now, right today, there 
are certain models of Chevrolet that are short. 

Mr. Bennett. Do you think that you would have 

Mr. Hursrapver. Pardon me, but if you went into a dealership and 
ordered that particular model, you would have to wait to get it. 

Mr. Bennetr. Name the model. 

Mr. Hursraper. The station wagon, four-door sedan. 

Mr. Bennetr. You have had bootlegging problems with some of 
your dealers ? 

Mr. Hursraper. Yes, sir. 

Mr. Bennett. Do you think that you would have some of those 
problems if the supply of automobiles did not exceed the demand of 
that particular type model ? 

Mr. Hursraprer. Yes, we would. 

Mr. Bennett. Why ? 

Mr. Hurstaper. We had it, and we had bootlegging when there was 
a shortage. 

Mr. Frrepet. There was overpricing. 

Mr. Hurstaper. When cars were short, cars were bootlegged. We 
had a serious aggravation existing of bootlegging Cadillac auto- 
mobiles, and the retail customer had to wait. That is an absolute 
fact. 

Mr. Bennett. If you have that problem irrespective of the produc- 
tion, then apparently overproduction or oversupply has nothing to 
do with it. 

Mr. Hurstaper. There are a great many reasons, Congressman Ben- 
nett, and there is not one easy reason for the analysis on bootlegging. 
There was mentioned the question of freight. That isa factor. Pric- 
ing is another factor. en Cadillacs have a premium on them, they 
are attractive to the bootlegger, or any other cars as far as that is con- 
cerned. The popular demand of a car is concerned. You don’t find 
slow-moving automobiles in the bootleg market—the popular ones. 
That is why it is a problem with General Motors. 

Then also you have another factor, too, that I mentioned, and that 
is the urge of the dealer to make a fast dollar, and not live up to the 
responsibility which he has represented to us that he would live up 
to when he acquired the franchise. 

Mr. Bennerr. Would not your average dealer rather sell to his 
regular customers and regular retail customers than to make this fast 
dollar, as you called it? The idea of a dealer selling a car for $50 
profit when there is sufficient demand from the retell public to sell 
it at a $300 or $400 profit does not make sense to me. 

Mr. Hursraper. I think the majority of new-car dealers are sincere, 
conscientious, and honest merchants that would not yield to that 
urge. I think that there are enough who do yield to it to make it a 
very serious problem. 

Then you have another factor, too, that a lot of new-car dealers 
sell used cars to the used-car dealer, and a great many times to 

77353—56——12 
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sweeten up the transaction he will throw in 5 or 10 new cars. ‘There 
are a lot of facts to this bootlegging thing. We felt sincerely that if 
we had a clause in the contract that made it a relationship in the selling 
agreement where the dealer obligated himself to offer those back 
to us, we would have a reasonable hold on the thing, and we might 
not be able to eliminate it, but we would substantially retard it. 

Mr. Bennett. But if you are in a period when supply and demand 
are in balance, or the supply is a little bit heavier than the demand, 
the company would not be in a position to take the cars back unless 
the company wanted to go bankrupt. 

Mr. Hurstaper. We would deal with that. That would be a polic- 
ing on us, and it would cause us, if we were radically out of line, to 
adjust our schedules. 

Mr. Bennett. Would you be willing to agree with the dealer that 
you would take the cars back that he could not sell ? 

Mr. Hoursraper. That was the intent of the offer. 

Mr. Bennett. I see in your statement that you suggest that the 
dealer be required to offer the cars to the company, but did you also 
suggest that the company be required to take the car ? 

Mr. Hurstaper. That would be inherent in the program. 

Mr. Bennett. Would you be willing to have a provision in the law 
to that effect ? 

Mr. Power. I think that I would have to answer that on the basis 
of a legal point. I do not think that we could permit the corporation 
to obligate itself to buy back every automobile offered back to it under 
every circumstance. For instance, let me point this out 

Mr. Bennett. Well, just on that one point. 

Mr. Power. I would like to finish my point on this one question: 
If you had a sudden severe recession hit this country overnight, a 
situation similar to what we had back in 1938, when people just 
stopped buying cars, we would find a way of getting out of that situa- 
tion but we could not commit ourselves to buy a stock of 100,000 cars. 
But we would find a way of alleviating the situation by cooperation 
with the dealer. That is one of the reasons—and it is a legal reason— 
we could not permit the corporation to commit itself that far. We per- 
mitted them to commit for the year 1955, for the model year. If you 
put it in the contract and you are bound for a longer period of time, 
that is quite a different proposition. 

I would like to make one more point on this. 

Mr. Bennett. Before you leave that point, now, just a moment. 
We are just talking about situations where the dealer could not dis- 
pose of the car in normal trade channels, and he is going to sell it at 
wholesale to someone else. You say in your statement that you pro- 
pose a contract, a type of contract where it would require the dealer 
in such a situation to offer the car back to the company. 

Well now, in that particular situation, where the dealer is over- 
stocked, or because he just cannot move it in regular trade channels, 
would you then suggest that there be a two-way agreement and the 
company take it? If you do not, what good would this suggestion be! 

Mr. Power. Let me point out, to keep it within limitations, we could 
not put the corporation in a dangerous financial condition because of 
something over which it had no control whatever. If we could avoid 
that situation you can rest assured General Motors would agree to 
buy back the cars. That was what we did in the letter put out in 





AUTOMOBILE MARKETING LEGISLATION 173 


February of 1955. That was a flat offer to purchase any car a dealer 
wanted returned. There were no strings attached to it. But we had 
to limit that to that particular model year. 

As it turned out, it was not essential. We had no overproduction. 
I think that I would like to make one point that might clarify this 
situation. Mr, Hufstader’s statement was directed to this bill, and he 
went generally into the facts of the situation. We have offered, and. 
suggested that there be filed in the record a statement presented by 
Mr. Curtice at the Senate subcommitee hearing. Now, that is a very 
long and detailed statement that covers this bootlegging question in 
considerable detail. It explains the clause that we tried to get, and 
it explains this letter and it gives the causes of bootlegging, and every- 
thing else related to bootlegging which we did not think was quite 
necessary in Mr. Hufstader’s statement. 

I think that it might clear up some of the questions on this if, for 
the record, that be put into this record in detail. It covers the subject 
very thoroughly. 

. Mr. Bennerr. Well, if oversupply has any bearing on this boot- 
legging problem, then it seems to me that the automobile companies 
have it wthin their power to regulate that by governing the number 
of cars they produce, and more nearly keep the supply of cars in bal- 
ance with what you reasonably anticipate is going to be the demand. 

Mr. Power. I agree with you, and that is what we tried very hard 
to do, and we think we have been very successful. We think the record 
shows it. 

Mr. Bennett. But your dealers do not think so. 

Mr. Power. Well, as we stated before, we do not think overproduc- 
tion is the cause of the bootlegging. 

Mr. Bennetr. You do not think overproduction has anything to 
do with the bootlegging ? 

Mr. Power. As far as General Motors cars are concerned, we say 
we can find no evidence of it. We think that offer made in 1955 was 
pretty good proof of it, because they did not offer those cars back. 
If there was an oversupply, we would have had them back. They 
wanted to sell those cars and make money on them. 

Mr. Bennett. That is where the bootlegging problem came in. 

Mr. Kuern. That would be a very good point. I am not accusing 
General Motors or anybody but that would be a very cute way, in my 
opinion, of getting around it. You were going to offer to buy these 
cars back when you knew there were no cars to be sold back. Would 
it not display your good faith more if you would agree—and you 
may be perfectly right when you say you would not permit them to— 
but it would seem to me if you would agree that you would, in any 
case where a dealer cannot sell a car, buy it back from him, and if 
you do not, then that is a different problem. 

Mr. Power. Certainly the intent 

Mr. Hursraper. The intent was to get at this bootlegging thing. 

Mr. Kuen. You cannot do that, offer to buy them back, at a time 
when there was no oversu 

Mr. Hoursraper. I woule 


ly. 
nike to point out to you, Mr. Chairman, 
that all of this correspondence with the Justice Department was in 
the forepart of 1954, and I have this point to make: Certainly there 
was no discussion then as to any overproduction, as you keep con- 
stantly calling it. There had been a great deal of bootlegging already 
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taking place in the postwar market, where the supply certainly was 
a long ways from catching up with the demand. 

Mr. Kern. Just this one question then, Mr. Hufstader : How would 
it stop bootlegging if you were permitted to offer to buy those cars 
back without having to do so if you were asked to do so? 

Mr. Hursraper. We would adjust our production to the demand, 
and we would make the offer to the dealer and it would be inherent 
in the whole program. It is a question of intent, and it was certainly 
our intent to do it. 

Mr. Ktetn. I appreciate that your intentions are honorable and 
good, but I cannot, for the life of me, see what an empty gesture of 
that kind would do. While we are passing laws and General Motors 
is very popular with this administration, we are not passing them 
for one particular company or any individual. So, while I might 
respect your intentions and your sincerity, it might not apply to 
others. I cannot see how you will stop the ert ce Be making 
an empty gesture, which is all this is, to buy the cars back and not 
have any compulsion about your willingness to do so. 

Mr. Power. We made an offer in 1955 in February. 

Mr. Krern. Did you make an offer in 1938? 

Mr. Power. No. 

Mr. Kuern. You made the offer at a time when you may have 
known—and I do not know you did—that nobody was going to accept 
your offer. What good is an offer of that kind? 

Mr. Power. This is when everybody was saying there was a good 
deal of bootlegging, and so we offered to buy back in 1955, and that 


was legally binding upon us, if it were accepted. That is the only 


point I wanted to make. 

Mr. Kuern. I understand your view, but do you understand my 
view? What is the good of a gesture of that kind where the dealer 
can offer to return cars and you say, “No”? I understand that your 
policy was that you would buy these cars back. Suppose the dealer 
says, “Will you buy this one back,” or “Buy these 10 cars,” or “these 
20,” and you say, “No.’ 

Mr. Hursraper. I think it would be helpful on this one to come back 
to the testimony that we gave, when we were discussing the Williams 
bill, which is an effort to get at bootlegging. We support that bill. 
Whatever could be incorporated in that that would help us get at 
this problem, Mr. Curtice is already on record that it would be incor- 
porated in our selling agreements. 

Mr. Kiern. You talked about the Curtice statement, and I assume 
you want that in the record here. 

Mr. Power. Yes. 

Mr. Kier. We will put it in the record at the end of the testimony. 

Mr. Hursraper. Mr. Power points out that on this 1955 offer, on 
January 14, 1955, we obligated General Motors to buy those cars back 
if they were offered to us. 

Mr. Bennett. I think it depends on who you talk to as to whether 
there is an oversupply or overproduction of automobiles. I do not 
attribute any bad faith to the automobile manufacturers at all, and 
on the other hand I do not attribute any bad faith to the dealers. Last 
fall, when I was home, I talked to a number of automobile dealers at 
their meetings, representing all makes of automobiles, and almost uni- 
versally it was their opinion that the automobile companies were mak- 
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ing too many cars and asking them to take more cars than it could be 
reasonably expected they could dispose of in normal trade channels. 

Now, is there something to this proposition: The dealers feel, on 
the one hand, that there are more cars than they can handle being 
pushed on them, and the automobile companies feel that the dealers 
are not putting forth their best efforts to exhaust the market and to 
sell every potential customer an automobile. For that reason you use 
one criteria, as to whether the supply exceeds the demand, and the 
automobile dealer uses an entirely different criteria. The result is 
that at least during the period of the last year and a half, a great many 
dealers had more cars than they could dispose of. 

Mr. Hursraper. In distribution, Congressman Bennett, it is a very 
complex problem. 

Mr. Bennert. I realize that. 

Mr. Hursraper. Some of the dealers feel that they had too many 
cars. On the other hand, a dealer, in accordance with the terms of the 
selling agreement, does not have to take one single automobile that 
he does not order. Let us take right at the immediate moment the 
situation that exists up in New England. Because of that physical 
condition up there, dealers are telling us, “We cannot take any more 
cars,” because they are so snowbound they cannot physically handle 
those automobiles. We have to adjust and slow down on shipments to 
New England and transfer them into other areas. It is a constant 
question of ebb and flow. 

Now, it is not to the advantage of a manufacturer to continually 
build more cars than the retail demand calls for because, in accordance 
with the new terms of this new selling agreement. which is currently 
in effect, every automobile or every new automobile which the dealer 
has on hand at the time of the announcement of new models, we pay 
him a 5 percent of the list price as a rebate on those cars. That is to 
again protect him on this question of overproduction. You keep 
stressing that point. That is in the selling agreement, and obviously 
it is neither to their advantage nor to ourselves over the long pull to 
do that. But we still want to have enough cars out there so he can 
prosecute the business to his advantage. 

Mr. Bennett. I can see where you have difficulty balancing all of 
these factors, but I think that ances competition has something to 
do with it, and overenthusiasm on the part of one company to get the 
greater share of the market than a competitor. 

I doubt personally very much whether legislation can cure this 
bootlegging problem. Maybe it can. But I do think that a more 
understandable approach between the companies and the dealers as to 
whether or not the market is saturated, and whether or not the dealer 
is up to his neck in cars, is something that the automobile companies 
could probably very well give more attention to. There has been—and 
I do not know if the feeling has changed—a very strong feeling on the 
part of dealers in Michigan, at least, that the automobile companies 
do not recognize or do not clearly see their problems. That is, as far 
as reaching the saturation point is nna, 

Mr. Hursraper. I want to assure you that in General Motors this 
whole situation of distribution has Mr. Curtice’s very constant con- 
sideration. He gave a closed-circuit television talk to all of the dealers 
on the 2d of March, all of the General Motors dealers, and the whole- 
sale organization, at which time he said that he wanted the inherent 
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dignity and decency of the retail automobile business restored and to 
cut out this gimmick advertising, and get down to selling the product 
on a sound basis because you have got to have a healthy and profitable 
dealer organization if you intend to continue and get anywhere in this 
business. That has been a concept of Genial Motors all along, 
through the years. It is very definitely a concept today. 

We are working on this question of bringing or keeping in balance 
the availability of cars to the retail demand. If we have got it on the 
strong side, we are just as ready to bring it down as if we have it on the 
light side and need to have it increased. 

Mr. Bennett. I think a more realistic and more intensive atten- 
tion to that problem will go a long ways toward solving this boot 
legging problem. 

Mr. Hursraper. But we have testified here, Congressman Bennett, 
that we support the Williams bill on this bootlegging thing, and to 
use the word that it would “cure,” I do not know any one factor that 
would cure it but it would go a long way toward slowing it down to 
a walk, let us say, to use an expression. 

Mr. Kuern. Well, you people know pretty well, do you not, which 
dealers are bootlegging cars, if they do it on a fairly large basis? 
The company keeps track of that, do they not? 

Mr. Hurstaper. We keep track of his retail deliveries in relation 
to the retail demand in his territory, and if they are going outside of 
his territory as revealed by registrations, while those registrations are 
anywhere fei 30 to 45 days late—after the fact, in other words— 
we have an indication that he is selling radically out of his territory. 


Mr. Kern. Do you do anything about that ? 

Mr. Hursraper. Yes, as I have testified earlier, we adjust his allot- 
ment in line with the retail demand. I can cite you two cases in 
Michigan that came to our attention just last week, that were exactly 
in line with this situation. They were Ubly and Sebewaing, to get 
down to cases, where the dealer was being me cars radically out 


of line with the retail demand and we brought that immediately to 
the attention of the division, and action was taken to adjust the thing 
in line with the retail demand. 

Mr. Kuixrn. He was buying more cars than he could reasonably 
dispose of ? 

Mr. Hourstaper. In his retail area. 

Mr. Kuietn. What did you do? 

Mr. Hurstaper. We adjusted his allotment to bring it into line 
with the retail demand. 

Mr. Kixern. How do you determine the retail demand ? 

Mr. Hurstaper. No, the registrations are available, Mr. Chairman, 
to show in any given month, let us assume in this town of Sebewaing 
there, or any town you want to take, what they will run so that you 
have a reasonable way of forecasting that it is 100-car potential or 
200-car potential. You oe vary plus or minus, maybe 10 or 15 auto- 
mobiles, but not too radically. 

Mr. Kern. In other words, then, if you have a man in a small area 
and he orders a large number of cars, you might get suspicious as 
to how he disposes of them ? 

Mr. Hourstaper. Yes, and we discuss that situation with him and 
point out to him the fact that his selling agreement, when he made 
application and presented himself for that thing, was to sell those 
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cars at retail in his territory. We try to point out to him that this 
whole franchise system of distribution is just as much to his benefit 
as it is to the manufacturer. 

Mr. Kuiern. Before you get to that, I have one more question. Do 
you have any control over the price that he sells it at, if it is in the 
retail market ? 

Mr. Hursraper. No, sir; we do not. 

Mr. Kuirrn. You do not care, as long as he sells the cars? 

Mr. Hurstaper. We haven’t any legal right to establish prices, as 
I testified earlier. Once we sell those goods to him, establishing the 
price is his determination. 

Mr. Kiern. But it does affect you in this way, however. If you take 
New York City where you probably have a number of dealers, and 
some of the dealers complain about John Jones, selling the cars at 
$100 above the cost, would you not be concerned about that situation 
and possibly call him in or take some other action against him? 

Mr. Hursraper. We could be concerned about it, Mr. Chairman, but 
legally we have no right to do anything with him. 

Mr. Kuern. He has a year’s contract, just for 1 year? 

Mr. Hurstaper. He has a 5-year contract now. 

Mr. Kern. It used to be a year, but at the end of that time you 
would not have to give him any reason for not renewing his franchise, 
would you? 

Mr. Hurstaper. Legally, we have no right to do anything with that 
man. 

Mr. Kern. I understand legally, but you must have your ways of 
letting these dealers know how you feel. 

Mr. Hursraper. We point out to him how we feel. 

Mr. Kier. You are not shy or bashful with them, are you? 

Mr. Hursraper. The point I started to make with you, Mr. Chair- 
man, and I point this out as an evidence of good faith, is that in this 
conference Mr. Curtice gave he announced to the dealer organization 
that for the balance of this year 1956 there would be no more addi- 
tional dealers appointed as far as total numbers were concerned. If 
a dealer died, he was replaced, but no additional dealers would be ap- 
pointed. That comes right back to the point that Congressman Ben- 
nett was speaking of. We want the right number of dealers to dis- 
tribute our product and give us a reasonable share of the business, but 
not to overpopulate it, and make it impossible and make it very diffi- 
cult for a dealer to make a profit. 

Mr. Kuetw. You are to be commended on that, but it proves a 
theory that I have. That is that this problem can be dealt with in the 
industry itself without any legislation. 

Would you not agree to that, sir? 

Mr. Hurstaper. There are certain facets of it that can be dealt with 
in the industry, but in the final analysis we feel to take the Williams 
bill, for example, the passage of that as we have testified would be 
exceedingly helpful in getting at this bootlegging thing. We are not 
saying that it would be a cure-all but it would be a strong deterrent 
to it. 

Mr. Kietn. Do you not feel, though, if we did that and if such 
a bill were passed exempting the automobile industry from the anti- 
trust laws, that other industries could come in later on and say that 
they should be given similar treatment ? 
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Mr. Hurstaper. Probably that is true. I certainly would not 
leave any inference that whatever may be the inherent problems in 
the business, we are not trying to square up to them to the very limit 
of our ability. As Mr. Curtice testified in the Monroney hearing, we 
felt that our situation was good. But there was considerable smoke, 
and we made an investigation and a very careful investigation. 

Mr. Kuern. I concede that it is a problem, but I do not concede that 
you need this legislation, frankly, because I am fearful of all of these 
different amendments to the antitrust laws, or any other laws. Before 
you know it you do not have any antitrust laws. 

Mr. Hursraper. Inherently, we feel that the right way is an in- 
telligent approach within our own industry, and the more we can get 
along without legislation, the better off we are. We are inherently 
and firm believers in the free-enterprise system. Our testimony is to 
the effect that if there must be legislation, the Williams bill will be 
supported. 

But to get at this problem, we have already taken steps and we 
are going to work at it to the very limit of our ability. — 

Mr. Kier. I am glad you are. I think the mere introduction of 
these bills, as was pointed out, the phantom freight bill, has brought 
some results, I think that Congress should get some credit because if 
it were not for the introduction of those bills I doubt whether these 
changes in the freight pricing methods would have come about. Then, 
again, you tell me now about Mr. Curtice’s talk to the dealers and 
that is all, I think, a result of this activity down here in Washington. 
I think it is healthy. I think industry ought to know that we are 
here, but I do not think, and I am sure you would not want the 
Government to step in there and take over as much as we are asked 
to take over . 

Mr. Hursraper. If there are any accolades desired, we will be very 
happy to accord them. On the other hand—— 

r. Kier. I just wanted to ask you one other question about the 
territorial security bill. I want to ask your counsel, particularly. 
As I understand it, the Department of Justice feels that a territorial 
security contract would violate the antitrust laws. Is that correct! 

Mr. Power. That is our understanding. 

Mr. Kuern. And yet I know of many industries where firms have 
exclusive territories to dispose of a particular product of a manu- 
facturer. I wonder what the difference is there. Du Pont, I know, 
has territories, and Reynolds Metals has them, on the different prod- 
ucts. I know somebody from New York who has the exclusive 
territory in New York City. I am just wondering what the differ- 
ence is, and whether it is the manufacturer of automobiles that is 
somewhat different. 

Mr. Power. I do not know very much about these others. When 
you speak of it as exclusive territory, you might appoint someone 
as the representative or as the dealer who is the only one that will 
receive that product from you and the only person or dealership to 
which you will sell it. Yet that would not be illegal. It is the re- 
stricting them from selling out of their territory into another territory 
and the Department of Justice, I believe, has instituted two proceed- 
i 


7 ; x 
Mr. Kuzrn. That would be the distinction. It is restricting them 
from selling it outside their territories? 
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Mr. Power. I think that that is right. That, of course, is the 
problem in this territory security picture. 

Mr. Krern. As I understand it, General Motors takes the position 
that they favor the Williams bill, but they are opposed to the other 
two bills, is that right? 

Mr. Power. That is correct. And as Mr. Hufstader said, we are 
not particularly desirous of legislation in any area, but if something 
is necessary to cure the bootlegging, that would be it. 

If it can be cleaned up otherwise, we would not want legislation. 

Mr. Kier. Did I understand you to say, Mr. Hufstader, that you 
have a new dealer contract? 

Mr. Hursraper. Yes, sir. 

Mr. Kuetn. May we have a copy of that contract for our records? 

Mr. Hurstraper. Yes. It is not completely printed, but the terms 
of it as announced by Mr. Curtice are effective March 1. 

Mr. Kirt. Will you send one down here when you get that? 

Mr. Hursraper. We will be very glad to. 

(The following informatin was later received for the record :) 


GENERAL Motors Corp., 


Detroit 2, Mich., May 16, 1956. 
Hon. ARTHUR G. KLEIN, 
Chairman, Commerce and Finance Subcommittee of the House Committee 
on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 


Dear Mr. Kiern: I am enclosing copies of the following pertinent documents 
in connection with the new General Motors dealer selling agreement: 

(1) Pontiac motor division—Supplement to direct dealer selling agreement 
(form No. 450 Pontiac). This supplement is intended to extend the term of 
a Pontiac dealer’s current selling agreement from 1 year to 5 years, in line with 
Mr. Harlow H. Curtice’s telegraphic offer to all General Motors dealers on Decem- 
ber 6, 1955. 

(2) Pontiac motor division—Dealer selling agreement (form No. T-450—Pon- 
tiac-1956). This is a tip-in sheet to be used in connection with the terms and 
conditions booklet (form No. T-451-—Pontiac-1956) identified in paragraph (4) 
below. This form will be offered to all Pontiac dealers of record as of March 1, 
1956, and provides for the insertion of the expiration date of the selling agree- 
ment. Accordingly, it will be used in instances where the dealer requests either 
a 1-year or a 5-year agreement. 

(3) Pontiac motor division—Dealer selling agreement (form No. T-450A- 
Pontiac—1956). This tip-in sheet will also be used in conjunction with the terms 
and conditions booklet (form No. T-451—Pontiac—1956) referred to in para- 
graph (4) below. The only difference between this form and the form described 
in paragraph (2) above appears in the first line where the effective date is left 
blank and will be used in those instances where the current dealer selling agree- 
ment became effective subsequent to March 1, 1956. 

(4) Pontiac motor division—Dealer selling agreement—terms and conditions 
booklet (form No. T-451-—Pontiac—1956). This form sets out the terms and con- 
ditions applicable to either the new 1-year or 5-year term agreement. 

(5) Pontiac motor division—Dealer selling agreement (form No. C-450—Pon- 
tiac-1956). This is the tip-in sheet for the continuing agreement and is used 
in conjunction with the Pontiac motor division—Terms and conditions booklet 
defined in paragraph (6) below. 

(6) Pontiac motor division—Dealer selling agreement—Terms and condi- 
tions booklet (form No. C—451—Pontiac-1956). This form includes the terms 
and conditiens applicable to the Pontiac motor division continuing selling agree- 
ment which has no expiration date but which is subject to termination by the 
dealer upon 1 month’s notice and by Pontiac motor division without cause during 
a specified period in any year upon 3 months’ notice. 

(7) Pontiae motor division—Dealer price list No. 3-56 (form No. 457 3-56). 
You will note that this price list contains, among other things, provisions refer- 
ring to destination charges, the unsalable parts return plan, and the advertising 
and promotional fund. 
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(8) Pontiac motor division—Interim agreement addendum (form No. 452-56 
A ADD). 

(9) Pontiac motor division—Widow’s financial participation addendum (form 
No. 452-56 B ADD). 

The Cadillac motor car division—Distributor selling agreement is not off the 
presses at this writing; however, we will forward a copy of the terms and 
conditions booklet and the tip-in sheet covering the distributor selling agreement 
to you as soon as it is available. 

Very truly yours, 
Henry M. Hocan, General Counsel. 


FORM NO. 450 PONTIAC—55 SUPPL. 
U. 8S. A. 11M 3-56 


Pontiac Moror Division 
GENERAL MOTORS CORPORATION 
SUPPLEMENT 
To Drrect DEALER SELLING AGREEMENT 


THis SUPPLEMENTAL AGREEMENT, made this___~_-- OOF Giccnnanescudes =, 1956 
by and between Pontiac Motor Division, General Motors Corporation, hereinafter 
called “Seller”, and 


an | Individual 
or ¢ Co-partnership of : 
a Corporation (county) (state) 
hereinafter called Dealer, 
WITNESSETH : 


WHeErEAsS, Seller and Dealer have heretofore entered into a Direct Dealer Sell- 
ing Agreement dated , hereinafter referred to as the 
“Selling Agreement”; and 

WHereas, Seller has offered to extend the term of the Selling Agreement from 
one year to five years by extending the expiration date from October 31, 1956 to 
October 31, 1960; and 

WHenreas, Dealer has accepted Seller’s offer and the parties hereto desire to 
amend the Selling Agreement to provide for such extension of the term thereof. 

Now, THEREFORE, in consideration of the mutual agreement of the parties 
hereto, it is agreed as follows: 


1. Paragraph Fourth of the Selling Agreement is hereby deleted entirely and 
the following Paragraph Fourth is substituted in lieu thereof : 


Fourth: This Agreement shall continue in force and govern all relations 
and transactions between the parties for a term commencing on 
the stated date of execution hereof and expiring October 31, 1960. 
At the end of the stipulated term, this Agreement shall automati- 
eally terminate without notice or action on the part of either 
party unless sooner terminated as hereinafter provided in Sec- 
tion 25. 


2. Except as hereinabove provided the terms and conditions of the Selling 
Agreement shall be and remain in full force and effect. 
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IN WITNESS WHEREOF, the parties have executed this Supplemental Agreement 
in duplicate the day and year first above written. 


Dealer 


Officer of Firm and Title 
WU Tr ii i ie nei ant eked 
Pontiac Moror Division, 
GENERAL Morors CORPORATION, 
FRANK BRIDGE, 
General Sales Manager. 


Zone Manager 


Form No. T—450—Pontiac—56 
U.S. A. 3-56 13M 
Pontiac Motor DIviIsion 


GENERAL MOTORS CORPORATION 
DEALER SELLING AGREEMENT 


TH1Is AGREEMENT, effective the first day of March A. D. 1956, by and between 
Pontiae Motor Division—General Motors Corporation, hereinafter called Pontiac, 
and 


an )individual 

or (¢eo-partnership of 

a jJcorporation ‘ity County 
hereinafter called Dealer, 


GENERAL PURPOSE OF THIS AGREEMENT 


The purpose of this Selling Agreement is to set forth the functions and re- 
sponsibilities of the parties in the sale by Pontiac to Dealer of the motor vehicles, 
chassis, parts and accessories covered by this Agreement and the resale of those 
products by Dealer to its customers. 

Both Pontiae and Dealer recognize that in the manufacture, sale and service 
of motor vehicles the public is provided with a highly mechanized product of 
substantial value, the purchase of which is of major economic significance, and 
the usage of which has become to many a virtual necessity ; and that the efficient 
and safe operation of motor vehicles is dependent upon the maintenance of the 
highest standards of production by the manufacturer and the highest standards 
of sales and service performance by the Dealer. 

Pontiae recognizes, therefore, that a sound dealer organization is essential to 
the public interest as well as to its own success, and desires a stable and pros- 
perous dealer organization. 

Pontiae has elected to enter into this Selling Agreement with Dealer because 
of its confidence in Dealer’s integrity and business ability. It expects of Dealer, 
and Dealer acknowledges, that Dealer will actively, aggressively and honestly 
promote the sale of the motor vehicles, chassis, parts and accessories covered by 
this Agreement to customers in its trade territory and give to the public prompt, 
efficient and courteous service; and that Dealer will conduct its business in a 
manner that will reflect favorably upon the Dealer and its operations, Pontiac 
and Pontiac products and will preserve the good will of the Dealer and its opera- 
tions and the manufacturer, as well as the product good will that has been 
created by the production of motor vehicles, parts and accessories of the highest 
quality and design. 

Dealer has elected to enter into this Selling Agreement with Pontiac because 
of its knowledge of the Pontiac reputation for integrity and fair business prac- 
tices and of, the eustomer acceptance for Pontiac products. Dealer expects of 
Pontiac, and Pontiac acknowledges, that Pontiac will produce and provide, at fair 
and competitive prices, motor vehicles, parts and accessories that are saleable 
in Dealer’s territory and of a quality and design that under normal conditions 
and when properly adjusted and maintained, will give good performance for 
their owners; that, insofar as possible, Pontiac will make such products avail- 
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able in quantities to meet Dealer’s reasonable requirements in Dealer’s trade 
area ; that Pontiac will assist in creating a demand for such products by advertis 
ing in various advertising media; and that Pontiac will assist Dealer in the sale 
of such products by making available to Dealer, sales assistance and advice, 
advertising materials and campaigns, and instructions in sales and business 
methods. 

IN CONSIDERATION Of the foregoing and of the promises hereinafter made by the 
parties to each other, it is agreed as follows: 

First: Subject to the terms and conditions hereof, Pontiac will sell and 
Dealer will buy Pontiac motor vehicles and chassis with Dealer having the 
obligation to develop properly the sale thereof at retail particularly in the 
following area: 

Seconp: The terms and conditions set forth in the attached “Terms and 
Conditions—Dealer”, bearing Form No. T-451—Pontiac—56 are hereby made a part 
of this Agreement with the same force and effect as if set forth at length herein 

TuirD: This is a personal contract, being entered into in reliance upon and 
in consideration of the personal qualifications of and representations with respect 
thereto of the following named persons, who actively and substantially par 
ticipate in the ownership or in the operations, or both in the ownership and in 
the operations of the Dealer: 


PARTICIPATION IN DEALERSHIP 


Ownership Operation 
0 


The individual or individuals designated shall be responsible for any act or 
omission of any of Dealer’s agents or employees which may be contrary to the 
purposes and objectives of this Agreement or the obligations of Dealer hereunder. 
Dealer shall not transfer or assign nor attempt to transfer this Agreement or any 
right or obligation hereunder. Dealer shall not make nor suffer to be made any 
change in the ownership, financial interests or active management of Dealer 
without the prior written approval of Pontiac. 

FourtH: This Agreement shall continue in force and govern all relations and 
transactions between the parties for a term commencing on the stated date of 
execution hereof and expiring At the end of the stipulated 
term, this Agreement shall automatically terminate without notice or action on 
the part of either party unless sooner terminated as hereinafter provided in 
Section 23. 

FirtH: This Agreement is not valid until and unless it bears the facsimile 
signature of the General Sales Manager and is countersigned by an Assistant 
General Sales Manager, a Regional Manager, or Zone Manager of the Pontiac 
Motor Division—General Motors Corporation. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 
duplicate as of the day and year first above written. 

Pontiac Motor DIvist1on 
GENERAL Motors CORPORATION 
FRANK BRIDGE 

General Sales Manager. 


Zone Manager 


(If executed by a representative of Dealer, title such as President, Partner, 
etc., must be indicated.) If Dealer is a corporation, show State in which incor- 
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Form ay T-—450A—Pontiac—56 
U.S. A. 8-56 6M 
PONTIAC MoTorR DIVISION 
GENERAL MOTORS CORPORATION 


DEALER 
SELLING AGREEMENT 


THIS AGREEMENT, effective the 
A. Di, 2a and between Pontiac Motor Division—General Motors Corpora- 
tion, hereinafter called Pontiac, and 


an) individual 

or ; ¢co-partnership of 

a \ connate 
hereinafter called Dealer, 


GENERAL PURPOSE OF THIS AGREEMENT 


The purpose of this Selling Agreement is to set forth the functions and re- 
sponsibilities of the parties in the sale by Pontiac to Dealer of the motor vehicles, 
chassis, parts and accessories covered by this Agreement and the resale of those 
products by Dealer to its customers. 

Both Pontiae and Dealer recognize that in the manufacture, sale and service of 
motor vehicles the public is provided with a highly mechanized product of sub- 
stantial value, the purchase of which is of major economic significance, and the 
usage of which has become to many a virtual necessity ; and that the efficient and 
safe operation of motor vehicles is dependent upon the maintenance of the high- 
est standards of production by the manufacturer and the highest standards of 
sales and service performance by the Dealer. 

Pontiae recognizes, therefore, that a sound dealer organization is essential to 
the public interest as well as to its own success, and desires a stable and prosper- 
ous deaier organization. 

Pontiae has elected to enter into this Selling Agreement with Dealer because 
of its confidence in Dealer’s integrity and business ability. It expects of Dealer, 
and Dealer acknowledges, that Dealer will actively, aggressively and honestly 
promote the sale of the motor vehicles, chassis, parts and accessories covered 
by this. Agreement. to customers in its trade territory and give to the public 
prompt, efficient and courteous service ; and that Dealer will conduct its business 
in a manner that will reflect favorably upon the Dealer and its operations, Pon- 
tiac and Pontiac products and will preserve the good will of the Dealer and its 
operations and the manufacturer, as well as the product good will that has been 
created by the production of motor vehicles, parts and accessories of the highest 
quality and design. 

Dealer has elected to enter into this Selling Agreement with Pontiac because 
of its knowledge of the Pontiac reputation for integrity and fair business prac- 
tices and of the customer acceptance for Pontiae products. Dealer expects of 
Pontiae, and Pontiac acknowledges, that Pontiac will produce and provide, at 
fair and competitive prices, motor vehicles, parts and accessories that are sale- 
able in Dealer’s territory and of a quality and design that under normal condi- 
tions and when properly adjusted and maintained, will give good performance for 
their owners; that, insofar as possible, Pontiac will make such products available 
in quantities to meet Dealer’s reasonable requirements in Dealer’s trade area; 
that Pontiae will assist in creating a demand for such products by advertising 
in various advertising media; and that Pontiac will assist Dealer in the sale of 
such products by making available to Dealer, sales assistance and advice, adver- 
tising materials and campaigns, and instructions in sales and business methods. 

IN CONSIDERATION of the foregoing and of the promises hereinafter made by the 
parties to each other, it is agreed as follows: 

First: Subject to the terms and conditions hereof, Pontiac will sell and Dealer 
will buy Pontiac motor vehicles and chassis with Dealer having the obligation 
to develop properly the sale thereof at retail particularly in the following area : 


Sreconp: The terms and conditions set forth in the attached “Terms and Con- 
ditions—Dealer”’’, bearing Form No. T—451—Pontiac—56 are hereby made a part of 
this Agreement with the same force and effect as if set forth at length herein. 

Tutrp: This is a personal contract, being entered into in reliance upon and 
in consideration of the personal qualifications of and representations with re- 
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spect thereto of the following named persons, who actively and substantially par- 
ticipate in the ownership or in the operations, or both in the ownership and in 
the operations of the Dealer: 


PARTICIPATION IN DEALERSHIP 


Name ae oe 
ombleiceaheaiareiepipenipitag nny seidaaieidi ne titaaasiatidin capabilities C) OO) 
wo diiitatilincremasiiaans etennaumdia LJ Cj 


The individual or individuals designated shall be responsible for any act or 
omission of any of Dealer’s agents or employees which may be contrary to the 
purposes and objectives of this Agreement or the obligations of Dealer here- 
under. Dealer shall not transfer or assign nor attempt to transfer this Agree- 
ment or any right or obligation hereunder. Dealer shall not make nor suffer to be 
made any change in the ownership, financial interests or active management 
of Dealer without the prior written approval of Pontiac. 

FourtH : This Agreement shall continue in force and govern all relations and 
transactions between the parties for a term commencing on the stated date of 
execution herect Gnd Cnpiring «0; 6s iss ieciineceesionmals At the end of the 
stipulated term, this Agreement shall automatically terminate without notice or 
action on the part of either party unless sooner terminated as hereinafter pro- 
vided in Section 23. 

FirtH: This Agreement is not valid until and unless it bears the facsimile 
signature of the General Sales Manager and is countersigned by an Assistant 
General Sales Manager, a Regional Manager, or Zone Manager of the Pontiac 
Motor Division—General Motors Corporation. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 
duplicate as of the date and year first above written. 





Dealer-_—-—---- RE Pontiac Moror DIviston 
OT iccihecteissensisipieethiinipliitaihlinape lial aaitesiinnentgineinagaion GENERAL Motors CORPORATION 
Officer of Firm and Title 
By Frank Bripce 
~"""""""Officer of Firm and Title General Sales Manager. 
Tremere: Beate? aindcteccstsiitibnensiticwie DW | hnctkecctihcatei-mtasinbiblbieda sie 
Zone Manager 
Rice eens te eaniahneihioniiaieaameas 


(If executed by a representative of Dealer, title such as President, Partuer, 


ete., must be indicated. ) 
If Dealer is a corporation, show State in which incorporated : _.____--.-_- i 





GENERAL MOTORS CORPORATION 
PONTIAC MOTOR DIVISION 
GENERAL MOTORS CORPORATION 
DEALER SELLING AGREEMEN' 
bre A Settee 
Pontiac Morors Division 
TERMS AND CONDITIONS 
DEALER 


The following Terms and Conditions have by reference been incorporated in 
and made a part of the Selling Agreement which shall apply to and govern all 
transactions, dealings and relations between the parties: 
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SELLING Riguts, TERMS AND CONDITIONS OF SALE 
1. DEALER’S SELLING PRIVILEGE 


Dealer is granted the nonexclusive privilege of selling new Pontiac motor 
vehicles and chassis and the nonexclusive privilege of using the word “Pontiac” 
and the Pontiac trade-mark or trade-marks, including the distinctive outline or 
form thereof, as applied to Pontiac motor vehicles and chassis, parts and 
accessories. 

2. HANDLING OF DEALER’S ORDERS 


A. Three Months’ Estimate of Requirements 


To enable Pontiac to establish production schedules, and to place orders with 
suppliers on the basis of the lead time normally required in the automobile mass 
production industry, and to have such schedules reflect the best combined 
estimate of Pontiac and its dealers of Pontiac motor vehicle and chassis require- 
ments for future retail deliveries, Dealer will, unless otherwise advised by 
Pontiac, furnish Pontiac every month, on forms provided by Pontiac, an 
estimate of Dealer’s requirements of new Pontiac motor vehicles and chassis 
for the next three (3) calendar months, each month’s estimate to be shown 
separately. 

B. Ten-Day Report 

To assist Pontiac in the evaluation of current market trends and in the 
adjustment of established future production schedules, as well as current pro- 
duction schedules to the extent possible, Dealer will furnish Pontiac, every 
ten (10) days, with a report known as the “Ten-Day Report” on forms supplied 
by Pontiac. Such report shall show retail sales of both new and used cars made 
during said period, new and used car stocks ,and unfilled orders on hand at 
the end of said period. 


0. Orders 


Dealer shall submit orders for Pontiac motor vehicles and chassis to Pontiac 
for acceptance at mutually satisfactory periods. Such orders shall be submitted 
upon order forms supplied by Pontiac. Accepted orders for any standard product 
not shipped during the month for which delivery was scheduled will remain in 
effect unless cancelled in whole or in part by either party upon written notice 
to the other. However, orders for “special” motor vehicles and chassis, accepted 
by Pontiae for the convenience of Dealer, may be cancelled only by Pontiac. 

Any motor vehicle or chassis which differs from Pontiacs’ standard specifica- 
tions and/or incorporates special equipment, and which because of such difference 
in specifications or increase in price has only a limited use or marketability, 
shall be considered “special.” 


D. Failure to Fill Orders 

Pontiac shall not be liable for failure or delay in filling orders of Dealer, 
which have been accepted by Pontiac, where such failure or delay is due, in 
whole or in part, to any labcr, material, transportation, or utility shortage or 
curtailment, or to any labor trouble in the plants of Pontiac or its suppliers, or 
to any cause beyond the control or without the fault or negligence of Pontiac. 
Dealer shall not be liable for any failure to accept shipments of products ordered 
from Pontiac, where such failure is due to any labor trouble in Dealer’s estab- 
lishdent or any cause beyond the control or without the fault or negligence of 
Dealer. 

3. PAYMENT BY DEALER 


Dealer shall pay Pontiac for each shipment of new Pontiac motor vehicles 
and chassis, Dealer’s price established by Pontiac and in effect at the time of 
such shipment, together with a factory handling charge determined by Pontiac, 
which shall include reimbursement to Pontiac for any tax which it has paid, 
incurred or agreed to pay on any such motor vehicles or chassis, on the following 
terms: Cash, sight draft, or sight draft with bill of lading attached payable with 
collection charges. Dealer shall pay interest on all drafts in the amounts and 
from the dates specified therein. 
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4. CAR SHIPMENTS 

A. Mode of Shipment 

To integrate the shipment of assembled vehicles from plant sites with con- 
tinuing plant production, to minimize required shipping facilities and areas, 
and to facilitate and expedite loading and transportation of vehicles by carriers, 
Pontiac will select the distribution point and the mode of transportation, but 
Pontiac will endeavor, whenever practicable, to follow Dealer’s requests with 
respect to routing and mode of transportation. Pontiac will prepay all charges, 
including transportation charges, for the delivery of motor vehicles and chassis 
made to Dealer hereunder. 


B. Delivery Charges 


In addition to the prices and charges otherwise provided for herein, Dealer 
will pay Pontiae the destination charges established by Pontiac and in effect 
at the time of shipment for motor vehicles and chassis delivered to Dealer 
hereunder. Pontiac has the right at any time to change destination charges, 
to issue new applicable bulletins, and, if necessary, new applicable Price Lists. 


C. Liability for Demurrage 

Dealer shall be responsible for and shall pay any and all charges for de- 
murrage, storage, or other charges accruing after arrival of such shipment at 
destination. : 


D. Diversion 

If diversions are made upon Deuler’s request or as a result of Dealer’s failure 
or refusal to accept motor vehicles or chassis that may be shipped Dealer on 
Dealer’s orders, unless such failure or refusal is excusable under the provisions 
of Section 2D hereof, Dealer will assume responsibility for and pay the addi- 
tional charges and expenses incident to such diversion. 


E. Claims 
All claims for loss of or damage to shipments of motor vehicles and chassis 
shipped hereunder while in the possession of the transportation agency shall be 
submitted to Pontiac by Dealer within twenty (20) days after date of delivery 
of shipment to Dealer. 
5. CHANGE IN PRICING 


A. Right To Change Prices 

Pontiae has the right at any time to change prices, discounts, terms and pro- 
visions affecting any current models or body types of motor vehicles or chassis, 
and to issue new applicable Price Lists or bulletins. 

If Pontiae changes prices, discounts, terms, and provisions, such changed 
prices, discounts, terms and provisions shall apply to all motor vehicles and 
chassis ordered by Dealer and unshipped by Pontiac at the time that the same 
are made effective by Pontiac. 


B. Price Increases 

Except with respect to the pricing of new yearly models or body types at the 
introduction thereof, Pontiac shall give written notice to Dealer of any change 
increasing the price to be paid by Dealer before shipping any current motor 
vehicles or chassis to which such change is applicable. Upon receipt of such 
notice, Dealer may cancel or modify orders for motor vehicles or chassis to which 
any such change applies, provided written notice of cancellation is delivered 
to Pontiac within ten (10) days after receipt by Dealer of Pontiac’s notice. 
All unshipped orders not cancelled as provided herein shall remain in effect 
for delivery in accordance with said change. 


C. Price Reductions 

If Pontiac reduces the list price on any of its current models or body types of 
motor vehicles or chassis, Pontiac will refund or credit as an allowance to 
Dealer on all new and unused motor vehicles and chassis of current model and 
body type, purchased from Pontiac or purchased from another authorized Pon- 
tiac dealer during the twelve (12) months immediately preceding the date of 
such reduction and carried in Dealer’s stock as new and unsold at the time such 
reduction is made, an amount equal to the difference between the price Dealer 
shall have paid Pontiac, or would have paid Pontiac if such units had been 
purchased from Pontiac, for any such motor vehicles or chassis and the reduced 
amount then payable for the same; provided, however, that no refund will be 
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made upon any motor vehicle or chassis used by Dealer for demonstration pur- 
poses, nor will any such refund be granted unless written claim therefor, properly 
documented with supporting data, be made by Dealer in writing within thirty 
(30) days from the date that such reducticn becomes efiective. In the case of 
motor vehicles or chassis purchased by Dealer under a title retaining instrument 
Pontiae reserves the right to pay such difference in price to the holder of the 
instrument for account of Dealer. 


6. MODEL CHANGE 


In the event that Pontiac shall, at any time, discontinue current models and 
body types of Pontiac motor vehicles or chassis, and substitute in place thereof 
new models and body types, Pontiac will make an allowance to Dealer on the 
total number of new unused motor vehicles and chassis of such discontinued 
models Or body types purciiased from Pontiac, or from another authorized Pon- 
tiac dealer, prior to such model change and still in Dealer’s stock unsold on the 
cate hereinafter specified. 

The amount of such allowance and the time of payment shall be determined by 
Pontiac. Such allowance, however, shall in no case be less than five percent 
(5%) of the list price of Pontiac motor vehicles and chassis of such models and 
boay types about to be discontinued. 

The allowance wiil not be made on any motor vehicles or chassis used by 
Deaicr for demonstration purposes. 

The date on wiiich Dealer’s stock of discontinued models shall be determined 
shall be either the Announcement Day uesignated by ontiac on which the new 
models and body types are officiairy announced to the general pubisie (local 
preview announcements excepted), or a date prior thereto designated by Pontiac. 

Au ciaiums for the allowance must be made in writing within thirty (30) days 
from the Announcement Day or tue p.ior date desi,naica by Pontiac, as the case 
may be, and must be properly documented with supporting data. If Pontiac 
elects to designate a date prior to Announcement Day, Pontiac will make the 
same allowance with respect to purcuuses by Deaier trom ront.ac of corr spond- 
inz Pontiac motor vebicies and cuassis of those models and body types about 
to be discontinued made between said designated date and Announcenicnt Day. 


7. MODEL CHANGE AT REDUCED LIST PRICE 


If, at the time new models or body types are announced, the list prices of such 
new modeis or bouy types are reduced trom the tist prices of the same model 
or body type of the discontinued seres, Pentine wail refund or cred.t to D ater 
a proportionate amount on the price paid to Pontiac by Dealer, or the price 
Dealer would have paid to Pontiac it such units had been purchased from 
Pontiac, for those new unused motor vehicles and chassis of tue discontinued 
series purcaased from Pontiac or purchased from another authorized Pontiac 
ueaier Which are in Deaier’s stock unsold at the time such new models and 
body types are announced, provided, however, that such reiund wuil nut be paid 
in tue case of such radical changes in size, design and price as to make such new 
models and body types, for all practical purposes, a new and diuerent series or 
line of motor vehicies. In the tatter event sontiac will make such refund or 
allowance as Shall, in its opinion, seem equitabie under the circumstances. 

Dealer will be entitled tu receive tie refund allowable under tiiis Section in 
addition to such aliowance as Dealer may be entitled to under Section 6. 


8. CHANGE OF DESIGN 


Pontiac may change the design of any new Pontiac motor vehicle, chassis, 
accessories or parts thereof at any time without notice and without obigation 
to make the same or any similar change upon any Pontiac motor vehicle, chassis, 
accessories or parts thereof previously purchased by or shipped to Dealer or being 
manufactured or sold in accordance with Dealer’s orders. Such changes shall 
not be considered Model Changes as contemplated by Section 6 heceof. 


9. WARRANTY 


There are no warranties, expressed or implied, made by Pontiac to Dealer 
on the Pontiac motor vehicles, chassis or parts furnished hereunder except to 
the extent comprehended in the following : 
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“The Manufacturer warrants each new motor vehicle, including all equip- 
ment or accessories (except tires) supplied by the Manufacturer, chassis or 
part manufactured by it to be free from defects in material and workmanship 
under normal use and service, its obligation under this warranty being limited 
to making good at its factory any part or parts thereof which shall, within 
ninety (90) days after delivery of such vehicle to the original purchaser or 
before such vehicle has been driven 4,000 miles, whichever event shall first 
oceur, be returned to it with transportation charges prepaid and which its exam- 
ination shall disclose to its satisfaction to have been thus defective; this war- 
ranty being expressly in lieu of all other warranties, expressed or implied, and 
all other obligations or liabilities on its part, and it neither assumes nor author- 
izes any other person to assume for it any other liability in connection with 
the sale of its vehicle. 

“This warranty shall not apply to any vehicle which shall have been re- 
paired or altered outside of an authorized Pontiac Service Station in any way 
so as in the judgment of the Manufacturer to affect its stability and reliability, 
nor which has been subject to misuse, negligence, or accident.” 


10. PARTS AND ACCESSORIES 
A, Selling Rights 

Pontiac hereby grants to Dealer the nonexclusive right to sell new Pontiac 
parts and accessories and Pontiac will sell Dealer direct or through a desig- 
nated parts warehouse, such new Pontiac repair parts and accessories. 

“Pontiac parts and accessories” as used in this Agreement are defined as 
being parts and accessories manufactured by or for Pontiac, designed for use 
on Pontiac motor vehicles or chassis, and distributed by Pontiac or any division 
or subsidiary of General Motors Corporation. 


B. Prices 

Sale of parts and accessories to Dealer will be made according to the prices, 
terms and provisions established by Pontiac and in effect at the time of ship- 
ment. 


C. Billing and Payment 

The parts and accessories account of Dealer is due and payable, as per state- 
ment rendered, on or before the date specified by Pontiac. If Pontiac for reasons 
of credit deems it necessary to place shipments on a C. O. D. basis, collection 
charges, if any, are to be paid by Dealer. 


D. Return of Defective Parts and Accessories 

After notifying Pontiac and receiving specific shipping instructions therefor 
from Pontiac, Dealer may return for credit defective Pontiac parts and acces- 
sories purchased direct from Pontiac or acquired as the result of performing 
warranty adjustments in accordance with the provisions of subsection 19F 
hereof, at the then current dealer net price of such parts or accessories plus 
10 per cent (10%); such parts and accessories to be packaged or crated and 
shipped, transportation charges prepaid. Dealer will be reimbursed for trans- 
portation charges prepaid by Dealer on authorized shipments of defective parts 
and accessories. 


EB. Return of Inactive Parts 

In the event Dealer develops an inactive stock of Pontiac parts, or for any 
other reason desires to liquidate a portion of its parts stock, Dealer may submit 
to Pontiac a list of those parts purchased direct from Pontiac, in good condi- 
tion and unused, which Dealer desires to return for credit. Pontiac shall 
promptly review said list and notify Dealer as to which parts will be accepted, 
the prices therefor, and the proper shipping instructions. Thereupon Dealer 
may package or crate and ship such parts, transportation charges prepaid, in 
accordance with Pontiac’s instructions. 


F. Right to Return Parts Within Ninety Days—Accessories Within Thirty Days 


Dealer may return any new Pontiac parts purchased direct from Pontiac, 
which are in good condition and unused, for credit within ninety (90) days 
after receipt thereof by Dealer. Dealer may also return any new Pontiac ac- 
cessories, anti-freeze and other service supplies purchased direct from Pon- 
tiac, which are in good condition and unused, for credit within thirty (30) days 
after receipt thereof by Dealer; provided further, however, that if Dealer shall 
have purchased accessories direct from Pontiac for use in connection with 
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specific motor vehicles for which orders have been placed with and accepted by 
Pontiac and such motor vehicles are not shipped to Dealer prior to the intro- 
duction of new motor vehicle models, thereby canceling such orders, then to 
the extent such accessories are not usable on the new models and are in ex- 
cess of Dealer’s requirements they may also be returned to Pontiac for credit. 
Such parts, accessories and service supplies shall be packaged or crated and 
shipped to the destination specified by Pontiac, transportation charges prepaid. 
C.edit on new Pontiac parts and accessories will be at Dealer’s net cost. Dealer 
shall be entitled to return accessories whether same were purchased separately 
or shipped on or with a new Pontiac motor vehicle. 

Dealer, however, will not be entitled to return materials which are acquired 
or fabricated specially by Pontiac upon Dealer’s order for a particular service 
order or car, including unlisted parts or assemblies and any cut or fabricated 
upholstery or trim items. 

OPERATING REQUIREMENTS 


11. DEALER'S PLACE OF BUSINESS 


In order to provide product representation commensurate with the good will 
attached to the name “Pontiac” and to facilitate the proper sale and servicing 
of Pontiac motor vehicles, chassis, parts and accessories, Dealer will maintain 
a place of business satisfactory as to appearance and location, and adequate 
in size and lay-out for new car sales ope.ations, service operations, parts and 
accessories sales, and used car sales, and will maintain the business hours cus- 
tumary in the trade. 

Once Dealer is established in facilities and at a location mutually satisfactory 
to Dealer and Pontiac, Dealer will not move to or establish a new or different 
location, branch sales office, branch service station, or place of business in- 
cluding any used car lot or location without the prior written approval of 
Pontiac. 

12. CAPITAL REQUIREMENTS 


Since the amount and structure of working capital and net worth required to 
handle properly the business to be conducted by Dealer hereunder depends 
upon many factors, including size of market, sales and service facilities re- 
quired, anticipated volume and others, and since Pontiac has set standards for 
the capital and net worth of all its dealers based on Pontiac’s past experience, 
Dealer, at the time of execution of this Agreement, shal lestablish its owned net 
working capital and net worth in the respective amount and form specified 
by Pontiac. If, subsequently due to changed conditions, the amount of owned 
net working capital or net worth should be materially increased or decreased, or 
if the way in which either is set up should be changed in any respect for the 
proper handling of Dealer’s business, Dealer and Pontiac will negotiate to 
establish a revised amount and structure of working capital or net worth to 
meet such changed conditions, and Dealer will meet such revised capital re- 
quirements within the time agreed upon. 


13. ACCOUNTS AND RECORDS 


A. Uniform Accounting System 


It is to the mutual interests of Pontiac and Dealer that uniform accounting 
systems and practices be maintained by dealers in order that Pontiac may 
develop standards of operating performance which will enable dealers to obtain 
the most satisfactory results from the sales potentials assigned to them, and 
which will enable Pontiac to prepare composite dealer profit statements periodi- 
cally to guide Pontiac in formulating policies beneficial to the dealers’ interests. 

Accordingly, Dealer will use and keep up to date a satisfactory uniform ac- 
counting system of a type designated by Pontiac and will furnish to Pontiac by 
the tenth of each month a complete and accurate financial and operating state- 
ment with supporting data covering the preceding month’s operations, showing 
the true and actual condition of Dealer's business. Dealer will maintain said 
system in accordance with the Accounting Manual prescribed by Pontiac. 


B. Examination of Accounts and Records 


In order to assure the maintenance of an accounting system of a type desig- 
nated by Pontiac, Dealer will permit an examination of its accounts and records 
to be made by a person or persons, either in the employ of Pontiac or acceptable 
to Pontiae. A copy of the report of such examination will be furnished to both 
Pontiac and Dealer. 
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14. SALE OF MOTOR VEHICLES 


Dealer shall provide satisfactory sales performance and render satisfactory 
service to owners in the area described in Paragraph First. Evaluation of 
Dealer's sales performance shall be based on the relationship of Dealer's sales 
of new Pontiac passenger cars in such area, to the sales of other makes of 
passenger cars directly competitive therewith both in price and in product in 
such area, as compared to a similar relationship of the sales of new Pontiac 
passenger cars to other makes of passenger cars directly competitive therewith 
specifically in the Pontiac Zone area wherein Dealer is located, but not neces- 
sarily to the exclusion of the Pontiac Regional area or the National area. Such 
evaluation shall be based on records generally accepted for such purposes by 
the automobile industry and shall also take into account other pertinent factors, 
such as the trend of Dealer’s sales performance over a reasonable period of 
time, the availability and the delivery of Pontiac passenger cars to Dealer, and 
local conditions directly affecting such sales performance. 

Where one or more other Pontiac dealers are located within the area de- 
scribed in Paragraph First, the evaluation of the combined sales performance 
of all Pontiac dealers in such area shall be made as provided above, and Dealer 
shall contribute its fair share to the sales performance rating for the area. In 
evaluating Dealer’s contribution to the sales performance rating for such area 
consideration shall be given to such factors as Dealer’s sales performance over 
a reasonable period of time, the availability and delivery of Pontiac passenger 
ears to Dealer, the geographic location of Dealer’s place of business and the 
general shopping habits of the buying public within such area, Dealer’s sales 
participation experience within such area, and Dealer’s standard of sales par- 
ticipation within such area (if any) previously determined and accepted by 
Dealer and Pontiac. 

15. SALES STAFF 


Dealer shall maintain a staff of salesmen and a selling and customer relations 
organization adequate to take care of the sales potential of the area described 
in Paragraph First. 

16. SALES AND SERVICE RECORDS 


In furtherance of the purposes, objectives, and obligations provided for in this 
Agreement, Dealer will keep complete and up-to-date records regarding the sale 
and servicing of new Pontiac motor vehicles and chassis and will permit Pontiac 
at all reasonable times in business hours to inspect such records. 


17. CUSTOMER COMPLAINTS 


Dealer will receive, investigate and handle all complaints received from cus- 
tomers or prospective customers with a view to securing and maintaining the 
good will of the public toward Dealer, Pontiac and Pontiac products. 


18. TREATMENT OF PURCHASERS 


A. Informing Purchasers as to Details of Their Purchases 


Dealer will inform retail purchasers of Dealer’s delivered prices and will 
give them itemized invoices covering the details of their purchases. 


B. Representations as to Contents of Charges 


Dealer will not make any misleading statements or misrepresentations as to 
the items making up its total selling price, or as to the prices related to such 
items, nor make any statements intended to lead any purchaser to believe that a 
greater portion of the selling price of a new Pontiac motor vehicle or chassis 
represents destination charges and factory handling charges than the amounts 
of such items actually charged to and paid for by Dealer. 


C. Right of Retail Purchaser to Buy a New Car Without Purchasing Optional 
Equipment or Accessorics 


Dealer recognizes that a retail customer has the right to purchase new Pontiac 
motor vehicles without being required to purchase any optional equipment or ac- 
cessories and Dealer, therefore, will either remove any optional equipment or 
accessories which the purchaser does not want, or will immediately order a new 
Pontiac motor vehicle without such optional equipment or accessories. 
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D. Advertising 


Both Pontiac and Dealer recognize the need of maintaining the highest stand- 
ards of ethical advertising at all times in order to secure and maintain public 
confidence in Dealer, Pontiac, and Pontiac products. 

Accordingly, Pontiac will not publish, cause to be published, encourage, or 
approve any advertising relating to Pontaic products which is likely to mislead 
or deceive the public, and Dealer will not publish, cause to be published, or ap- 
prove any advertising relating to Dealer’s sale of Pontiac products which is 
likely to mislead or deceive the public. 


19. CARE OF OWNER 


A. Conditioning of New Motor Vehicles 


Dealer will condition each new motor vehicle and chassis before delivery, in 
accordance with Pontiac’s predelivery inspection schedule. 


B. Owner’s Service Policy 


Dealer will execute and deliver to each person who purchases a new Pontiac 
motor vehicle or chassis from Dealer an “Owner’s Service Policy” on forms fur- 
nished by Pontiac. Dealer will promptly perform and fulfill all the terms and 
conditions of said Policy and authorizes Pontiac to charge its account at the 
uniform rate established by Pontiac for coupons covering inspections on new 
Pontiac motor vehicles sold by Dealer and performed by other Pontiac dealers 
under such “Owner’s Service Policy.” 


C. Stock of Parts 


Dealer will carry in stock at all times during the life of this Agreement an 
adequate number and assortment of parts and accessories to render proper service 
to owners of Pontiac motor vehicles and chassis. 


D. Representations as to Parts 


Dealer will not sell, offer for sale, or use in the repair of Pontiac motor vehicles 
and chassis as new Pontiac repair parts, any part or parts which are not in fact 
new Pontiac repair parts as defined in subsection A of Section 10 of this 
Agreement. 


E. Mechanical Staff 


Dealer will enploy a sufficient number of competent mechanics to meet ade- 
quately the service requirements of the Pontiac owners. 


F. Warranty Adjustment 


Dealer will replace any defective part or parts in fulfillment of the warranty 
set forth in Section 9 hereof without expense to the owners of such vehicles. 
For such warranty work and for other policy and warranty work performed by 
Dealer for Pontiac’s account Pontiae will reimburse Dealer therefor as follows: 

Parts: If the replaced part or parts are returned to and found by Pontiac to 
be defective, Pontiae will pay or credit to Dealer an amount equal to the then 
current Dealer net price of such part or parts plus ten percent (10%). The 
return of such parts to Pontiac shall be made in accordance with the provisions 
of subsection 10D hereof. 

Labor : Pontiac will pay or credit Dealer on the basis of the Pontiac Flat Rate 
System of time allotments as recommended and furnished by Pontiac at one 
hundred percent (100%) of the labor rates related thereto as agreed upon with 
Pontiac. 


G. Customer Relationship 

Dealer will make every reasonable effort to satisfy owners of Pontiac motor 
vehicles and chassis and all persons purchasing Pontiac motor vehicles and chassis 
from Dealer, and will establish regular contact either by correspondence or per- 
sonal interview, with such owners or purchasers. All complaints received by 
dealer, which cannot be readily remedied, shall be promptly reported in detail 
to Pontiac. 
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20. SIGNS 


ener will purchase, erect, and maintain at Dealer’s expense the following 
signs: 


A. Product Sign 

A standard product electric sign in a conspicuous place outside Dealer’s show- 
rooms provided the erection thereof is not prohibited by municipal ordinance or 
statute. 


B. Service Sign 
A standard authorized service sign in a suitable location on the outside of 
Dealer’s place of business. 


C. Other Necessary Signs 
Such other signs as are necessary to advertise Dealer’s business properly on 
a basis mutually satisfactory to both Pontiac and Dealer. 


21. PONTIAC NAME AND TRADEMARKS 


A. Pontiac’s Exclusive Rights 

Pontiac is entitled to the use of the word “Pontiac,” and the Pontiac trade- 
mark or trademarks, including the distinctive outline or form thereof as applied 
to motor vehicles and chassis, parts, and accessories. 


B. Discontinuance of Use Upon Termination 

If the word “Pontiac” is used in the name under which Dealer’s business is 
eonducted or the word “Pontiac” or any Pontiac trademark, including the dis- 
tinctive outline or form thereof, is used in any sign or advertising displayed by 
Dealer, Dealer will, upon termination of this Agreement, or upon the request of 
Pontiac, discontinue the use of the same. Therefore Dealer will not use, either 
directly or indirectly, in connection with any motor vehicle business, any Pontiac 
trademark, including the distinctive outline or form thereof, the word “Pontiac,” 
or any other name, title, expression, or mark so nearly resembling the same as 
to be likely to lead to confusion or uncertainty, or to deceive the public. If 
Dealer is a corporation in whose corporate name the word “Pontiac” is used, 
Dealer will promptly have the corporate name changed, eliminating said word 
“Pontiac” therefrom, 


C. Dealer’s Liability for Failure to Discontinue Use 

If Dealer, after termination of this Agreement, shall refuse or neglect to keep 
and perform the provisions of subsection B above, Dealer shall reimburse Pontiac 
for all costs, attorneys’ fees, and other expenses incurred by Pontiac in connection 
with legal action to require Dealer to comply therewith. 


22. Advertising and Promotional Fund 

In order to give Pontiac dealers the advantage of a comprehensive and coordi- 
nated dealer advertising program, an Advertising and Promotional Fund, com- 
posed of a dealer portion and a factory portion, has been established and is ad- 
ministered by Pontiac in accordance with the provisions set forth in the Pontiac 
Dealer Price List. 


A. Dealer Contributions 

Pontiac will collect the amount set forth in the Pontiac Dealer Price List as the 
“Dealer Contribution” for each new Pontiac motor vehicle and chassis purchased 
and paid for by Dealer, and such amount will be credited to the dealer portion 
of the Fund for the account of Dealer. 


B. Factory Contributions 

Pontiac will pay into the Fund the amount set forth in the Pontiac Dealer Price 
List as the “Factory Contribution” for each new Pontiac motor vehicle and 
chassis purchased and paid for by Dealer, and such amount will be credited to 
the factory portion of the Fund. 


C. Modification of Advertising Program 

During the term of this Agreement the provisions of the aforesaid advertising 
program may be modified from time to time either to limit its application and 
coverage or to broaden its application and coverage to include such items as sales 
promotional activities. Likewise, the amount of the Dealer and Factory Con- 
tributions for each new Pontiac motor vehicle and chassis purchased and paid for 
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by Dealer may be increased or decreased from time to time with the announce- 
ment of new yearly model motor vehicles to compensate for increases or decreases 
in advertising and other costs; provided, however, that the amount of the Factory 
Contribution to the Fund for each new Pontiac motor vehicles and chassis pur- 
chased and paid for by Dealer shall at no time be less than fifty per cent (50%) 
of the amount of the Dealer Contribution for each such motor vehicle and chassis. 


TERMINATION OF AGREEMENT 


23. TERMINATION 
A. Termination by Dealer 
Dealer may terminate this Agreement by written notice of termination de- 
livered to Pontiac, such termination to be effective one (1) month after receipt 
by Pontiac of such notice. 


B. Termination for Cause 


(1) If Pontiac or Dealer requires a license for the performance of any obliga- 
tion under or in connection with this Agreement in any state or jurisdiction where 
this Agreement is to be performed, then and in such event if either of the 
parties shall fail to secure or maintain a license or renewal thereof or if such 
license shall be suspended or revoked, irrespective of the cause or reason therefor, 
either party may immediately terminate this Agreement by giving to the other 
party written notice of such termination. 

(2) If Dealer does not conduct its business in accordance with any require- 
ment set forth in Sections 11 through 17, inclusive, or Section 19 of this Agree- 
ment, Pontiac may terminate this Agreement by giving to Dealer written notice of 
termination to be effective three (3) months after receipt of such notice. 

(3) In the event of the death or incapacity of Dealer or any person named in 
Paragraph Third hereof Pontiac may terminate this Agreement. However, to 
facilitate an orderly termination of the business relationships between Pontiac 
and Dealer and any contemplated liquidation of the business of the dealership, 
Pontiae will, upon receipt of written request therefor made by the executor(s), 
administrator(s) or representative(s) of the deceased or incapacitated person 
within thirty (30) days from the date of such death or incapacity, defer the exer- 
cies of such right to terminate and will continue to operate with the Dealer under 
the terms of this Agreement for a period, to be determined by Pontiac, of not 
less than ninety (90) days and not more than one (1) year from the date of 
such death or incapacity and this Agreement will terminate at the expiration 
of such period. If such written request is not received by Pontiac within such 
thirty (80) day period, Pontiac may then terminate this Agreement. 

(4) Pontiac may terminate this Agreement immediately by delivering to Dealer 
or its representative written notice of such termination in the event of the hap- 
pening of any of the following: 

a. Removal, resignation, withdrawal or elimination from Dealer or dealer- 
ship for any reason of any person named in Paragraph Third of this Agree- 
ment. 

b. Any attempted transfer or assignment of this Agreement or any right or 
obligation hereunder. 

ce. Any misrepresentation to Pontiac as to the direct and/or indirect 
ownership of Dealer, or any sale, transfer, relinquishment, voluntary or 
involuntary, by operation of law or otherwise, of any interest in the direct 
or indirect management of Dealer without the prior written approval of 
Pontiac. 

d. Any dispute, disagreement, or controversy between or among principals, 
partners, managers, officers or stockholders of Dealer which may adversely 
affect the ownership, operation, management, business or interest of Dealer, 
dealership, or Pontiac. 

e. Insolvency of Dealer; filing of a voluntary petition in bankruptcy by 
Dealer ; filing of a petition to have Dealer declared bankrupt, provided that 
it is not vacated within thirty (30) days from date of filing ; appointment of a 
receiver or trustee for Dealer, provided such appointment is not vacated 
within thirty (30) days from the date of such appointment; execution by 
Dealer of an assignement for the benefit of creditors. 

f. Conviction of Dealer or any principal officer, principal stockholder or 
manager of Dealer or any partner in Dealer or dealership of any crime which, 
in the opinion of Pontiac, may adversely affect the good will or interests 
of Dealer, dealership or Pontiac. 
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g. Failure of Dealer to maintain dealership operation as a going business, 
open during customary business hours, for seven consecutive business days, 
provided such failure is not due to causes beyond Dealer’s control and is with- 
out Dealer’s fault or negligence. 


24. TRANSACTIONS AFTER TERMINATION 


A. Effect of Termination on Orders 

In the event that a new Selling Agreement is not entered into by the parties 
upon expiration of this Agreement or in the event that this Agreement is ter- 
minated in accordance with any provision of Section 23, all orders of Dealer 
for motor vehicles, chassis, parts and accessories then outstanding shall be 
automatically cancelled. Termination of this Agreement shall not release Dealer, 
however, from the obligation to pay any sum which may then be owing Pontiac 
or from the obligation to pay for any motor vehicle, chassis, or equipment for 
same which is special, as defined in subsection C of Section 2 of this Agreement, 
and which may have been ordered by Dealer and not shipped prior to any termi- 
nation of this Agreement. 


B. Termination Deliveries 

In the event of termination of this Agreement under the provisions of sub- 
section A of Section 23, or subsection B (3) of Section 23 without any deferment 
of termination as provided for therein, but not otherwise, Pontiac will use 
its best efforts to furnish Dealer with Pontiac motor vehicles and chassis to 
fill Dealer’s bona fide retail orders on hand on the date of termination not to 
exceed, however, the total number of motor vehicles and chassis delivered to 
Dealer by Pontiac during the three (3) months immediately preceding the effec- 
tive date of termination, subject to the following conditions and limitations: 

(1) Within ten (10) days following termination, Dealer shall deliver to Pon- 
tiac a written schedule of Dealer’s bona fide retail orders on hand on the date 
of termination. Such schedule shall show the name and address of each retail 
customer and the details with respect to each motor vehicle ordered, includ- 
ing model, body type, color and accessories and shall specify each bona fide 
order against which Dealer desires Pontiac to make delivery up to the total 
number of motor vehicles required to be delivered by Pontiae as above de- 
seribed. Those orders for which delivery is thus specified by Dealer, when 
approved by Pontiac, shall constitute Dealer’s Schedule of Termination De- 
liveries. No changes or substitution may be made by Dealer in such Schedule 
of Termination Deliveries and Pontiac will not be obligated to make deliveries 
of any motor vehicle to Dealer except as specified therein. In the event of 
Dealer’s failure to deliver to Pontiac the detailed Schedule above required, 
Dealer shall have no further rights. 

(2) Dealer shall accept any motor vehicle required to be delivered by Pontiac 
hereunder against Dealer’s Schedule of Termination Deliveries immediately 
upon notification by Pontiac of the availability to Dealer of such vehicle and 
in accordance with the terms and conditions of sale established by Pontiac 
and in effect at the time of shipment. In the event of its failure to do so, Dealer 
shall have no further right to receive such vehicle or any other vehicle in lieu 
of it. 

(3) Vehicles shall be delivered by Pontiac hereunder in substantial acecord- 
ance with the schedule and basis of delivery in effect with respect to other dealers 
in the same zone at the time of Dealer’s termination. 

(4) Dealer shall give Pontiae notice immediately of cancellation for any 
reason of any retail order set forth in Dealer’s Schedule of Termination De- 
liveries. 

(5) In the event of the cancellation for any reason of any retail order set 
forth in Dealer’s Schedule of Termination Deliveries before delivery by Pontiac 
of a motor vehicle to apply against such order, Pontiac shall be released from 
any obligation to make delivery of such vehicle. 

(6) Dealer shall provide proper and adequate facilities in accordance with 
the terms and provisions of this Agreement to effect the delivery and handling 
of motor vehicles to be supplied upon termination under this subsection 24B. 


C. Effect of Transactions After Termination 

The acceptance of orders from Dealer or the continuance of sale of products 
to Dealer or any other act of Pontiac after termination of this Agreement shall 
not be construed as a renewal of this Agreement for any further term nor as 
a waiver of the termination. 
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D. Rights of Surviving Persons Names in Paragraph Third 

If this Agreement should be terminated by Pontiac under the provisions of 
subsection 23 B(3) or 23 B(4)a and at the time of such termination another 
person is named in Paragraph Third on the basis of being qualified as an oper- 
ator as distinguished from being qualified solely on the basis of a financial 
interest, and if such other person owns a financial interest of at least twenty-five 
per cent (25%) or acquired such an interest within a reasonable time (con- 
sidering then existing circumstances) after the date of such termination, then, 
subject to the provisions of any Widow’s Financial Participation Addendum 
and any Interim Agreement Addendum signed by all parties named in Paragraph 
Third of this Agreement, and unless the right to receive the offer hereinafter 
provided for has been waived in an Interim Agreement Addendum by the party 
otherwise entitled hereunder to receive such offer, Pontiae shall offer such 
other person a new Selling Agreement for the unexpired balance of the term 
of the Selling Agreement being terminated. If more than one other person be 
named in Paragraph Third at the time of such termination who can qualify 
under the conditions set forth above for such a new Selling Agreement, such 
persons must agree in writing as to which one will be offered the new Selling 
Agreement. If such persons do not agree as to the successor dealer within a 
reasonable time, Pontiac shall not be obligated to offer a new or substitute 
Selling Agreement to any of such persons. 


25. PONTIAC’S RIGHT TO REPURCHASE WHEN AGREEMENT IS TERMINATED 


In event of termination of this Agreement; or in the event Pontiac does not 
offer Dealer a new Selling Agreement upon the expiration of the term of this 
Agreement: 

A. Pontiae will purchase from Dealer and Dealer will sell to Pontiac. 

Cars: (1) All new and unused Pontiac motor vehicles and chassis of the 
current model on hand in Dealer’s place of business or in Dealer’s possession 
at Dealer’s net cost, including destination charges paid to Pontiac thereon. 

Parts: (2) All unused and undamaged Pontiac repair parts listed in the 
current Pontiae Dealer Parts Price Schedule and purchased direct from Pontiac, 
or purchased from an outgoing Pontiac dealer as a part of Dealer’s initial 
Pontiae parts inventory, and on hand in Dealer’s place of business or in Dealer’s 
possession at the then current dealer net prices plus five percent (5%) thereof 
for packing costs and plus reimbursement for transportation charges to destina- 
tion specified by Pontiac. 

Accessories: (3) All unused and undamaged Pontiac accessories and service 
supplies purchased direct from Pontiac during the twelve (12) month period 
immediately preceding the effective date of such termination and on hand in 
Dealer’s place of business or in Dealer’s possession at the then current dealer net 
prices plus five percent (5%) thereof for packing costs and plus reimbursement 
for transportation charges to destination specified by Pontiac. 

Signs: (4) Any signs belonging to Dealer of a type recommended in writing 
by Pontiae and bearing the word “Pontiac” at a price mutually agreed upon by 
Pontiae and Dealer. If Pontiac and Dealer cannot agree on a price, they shall 
select a third party who shall set the price. 

B. If Dealer desires to sell the same, Pontiac will purchase all the special 
tools of a type recommended by Pontiac and designed specifically for service of 
Pontiae motor vehicles which were purchased by Dealer during the three (3) 
year period immediately preceding termination, while Dealer has been operating 
under a Pontiac Selling Agreement, at a price mutually agreed upon by Pontiac 
and Dealer. If Pontiac and Dealer cannot agree on a price, they shall select 
a third party who shall set the price. 

C. Dealer shall, within thirty (30) days following the date of termination, 
furnish Pontiac with a list of the motor vehicles, chassis, parts, accessories, signs 
and tools aforesaid. 

D. Upon demand and tender by Pontiac of the purchase price determined as 
aforesaid, Dealer will deliver such goods to Pontiac forthwith in accordance with 
Pontiac’s instructions. 

FE. Dealer shall execute and deliver to Pontiac any instruments necessary to 
convey title to the aforesaid property. If such property is subject to lien or 
charge of any kind Dealer will procure the discharge and satisfaction thereof 
prior to the repurchase of such property by Pontiac. 
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26. LOSS ON PREMISES 


A. Premises Owned by Dealer 


1. Terminations to Which Applicable.—In the event of termination of this 
Agreement by Pontiac under the provisions of subsection B (2) of Section 23 
hereof, or in the event Pontiac terminates this Agreement because of Pontiac’s 
failure to secure or maintain any required license or renewal thereof as pro- 
vided in subsection B (1) of Section 23 hereof, or in the event Pontiac termi- 
nates this Agreement because of the incapacity, for reasons of health, of Dealer 
or any person named in Paragraph Third of the Agreement, or in the event 
Pontiac does not offer Dealer a new Selling Agreement upon the expiration of the 
term of this Agreement, but not otherwise, the provisions of this subsection 26A 
shall apply. 

2. Premises to Which Applicable.—The provisions of this subsection 26A shall 
be applicable only to premises which are owned by Dealer and carried on Dealer’s 
books and records as land and building assets at the time that Dealer first has 
knowledge that a termination on one of the bases specified in subsection 26A1 
above will become effective, and which are used by Dealer solely in the per- 
formance of Dealer’s obligations under this Agreement, or solely in the perform- 
ance of Dealer’s obligations under this Agreement and one or more other dealer 
or distributor Agreements with Chevrolet, Oldsmobile, Buick, Cadillac or GMC 
Truck & Coach Divisions of General Motors Corporation, if any, and such one 
or more other dealer or distributor Agreements are terminated simultaneously 
with the termination of this Agreement. 

3. Pontiac’s Obligation.—Upon the written request of Dealer made to Pontiac 
within the time hereinafter specified, Pontiac will assist Dealer in the orderly 
dispositon of the aforesaid premises, to the end that the equities of Dealer will 
be protected, and Dealer will not suffer a loss on said premises in relation to 
the market value thereof as of the time of termination. In effecting such dis- 
position of Dealer’s premises under the provisions of this subsection 26A3 the 
following conditions shall apply : 

(a) Dealer’s application for assistance will include a written representation to 
Pontiac of Dealer’s intention to retire from the business of selling new or used 
motor vehicles in the general selling area wherein Dealer operated under this 
Selling Agreement. 

(b) The assistance to be provided by Pontiac hereunder will be in the form of 
either locating a purchaser who will offer to purchase Dealer’s premises at a fair 
and reasonable price as hereinafter defined, or locating a lessee for Dealer who 
will offer to lease Dealer’s premises for a reasonable term at a fair and reason- 
able rental as hereinafter defined. Moreover, if Pontiac does not locate such a 
purchaser or lessee within a reasonable time, Pontiac will offer either to purchase 
or lease Dealer’s premises at such fair and reasonable purchase price or rental. 

(c) In establishing fair and reasonable prices for Dealer’s premises for the 
purpose of the sale or lease thereof, consideration will be given (i) to the 
circumstances under which the premises were originally provided by Dealer 
for the performance of this Selling Agreement or any prior Pontiae Selling 
Agreement: (ii) to the adequacy of the premises for a Pontiac Dealer Selling 
Agreement and the length of time such facilities have been used by Dealer in 
the performance of this Agreement or any other dealer or distributor Selling 
Agreement; and (iii) to the fair appraised value of the premises as determined 
by the average of the independent appraisals of three qualified real estate ap- 
praisers, of whom Dealer and Pontiac shall each select one, and the two thus 
selected shall in turn select the third. Based on these considerations Dealer 
and Pontiac shall agree upon a fair and reasonable purchase price and rental 
value for Dealers’ premises. 

(d) Upon receipt of a bona fide offer from a prospective purchaser or a 
prospective lessee, as the case may be, Dealer will sell Dealer’s premises at 
the purchase price established as provided above or will lease Dealer’s premises 
for a reasonable term at the rental established as provided above. The failure 
of Dealer to accept such a bona fide offer from a prospective purchaser or 
from a prospective lessee shall constitute a complete release of Pontiac from 
any oblization to purchase or lease Dealer’s premises as aforesaid and any other 
obligations under this subsection 26A. 

(e) Any application for assistance from Pontiac under the provisions of 
this subsection 26A must be made to Pontiac in writing within thirty (30) days 
from the effective date of termination, and if Pontiac does not receive a written 
application for such assistance within that time, Pontiac shall be released from 
any and all obligations hereunder. 
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B. Premises Leased by Dealer 


1. Terminations to Which Applicable——In the event of termination of this 
Agreement by Pontiac under the provisions of subsection B (2) or B (3) of Sec- 
tion 23 hereof, or in the event Pontiac terminates this Agreement because of 
Pontiac’s failure to secure or maintain any required license or renewal thereof as 
provided in subsection B (1) of Section 23 hereof, or in the event Pontiac does 
not offer Dealer a new Selling Agreement upon the expiration of the term of 
this Agreement, but not otherwise, the provisions of this subsection 26B shall 
apply. 

2. Premises to Which Applicable.—The provisions of this subsection 26B shall 
be applicable only to premises leased by Dealer and used by Dealer solely in 
the performance of Dealer’s obligations under this Agreement, or solely in the 
performance of Dealer’s obligations under this Agreement and one or more other 
dealer or distributor Agreements with Chevrolet, Oldsmobile, Buick, Cadillac, or 
GMC Truck & Coach Divisions of General Motors Corporation, if any, and such 
one or more other dealer or distributor Agreements are terminated simultane- 
ously with the termination of this Agreement; provided, moreover, that the 
premises involved shall have been leased by Dealer, and the lease or leases shall 
have been in effect, prior to the time Dealer had knowledge that a termination 
on one of the bases specified in subsection 26B 1 above would become effective, 
and the lease or leases of the premises shall continue subsequent to the effective 
date of termination of this Agreement. 

3. Pontiac’s Obligation.—Upon the written request of Dealer made to Pontiac 
within the time hereinafter specified, Pontiac will endeavor to assist Dealer 
in the liquidation of Dealer’s obligation under any existing lease or leases of 
the aforesaid premises, to the end that the equities of Dealer will be protected 
and the normal losses incident to the liquidation of a business will be minimized. 
In providing such assistance to Dealer, the foilowing conditions shall apply: 

(a) Dealer’s application for assistance will include a written representation 
to Pontiae of Dealer’s intention to retire from the business of selling new or 
used motor vehicles in the general selling area wherein Dealer operated under 
this Selling Agreement. 

(b) The assistance to be provided by Pontiac hereunder will be in the form 
of (i) locating a tenant or tenants, satisfactory to the Lessor or Lessors, who 
will offer to sublet the premises for the balance of the term of the lease or leases 
or who will take an assignment and assume the obligations of such lease or 
leases; or (ii) effecting arrangements satisfactory to Pontiac and the Lessor 
or Lessors whereby the lease or leases with Dealer will ce cancelled: or (iii) 
the subletting by Pontiac of the premises from Dealer, provided that the unex- 
pired term of the lease or leases shall not be in excess of twelve (12) months 
from the effective date of termination of this Agreement. In the event Pontiac 
does not locate a sublessce or assignee, or arrange for the cancellation of 
Dealer’s lease or leases, or sublet the premises, as provided above, Pontiac will 
pay as reimbursement to Dealer for the monthly rental specified in Dealer’s lease 
and paid by Dealer for a period of twelve (12) months after the effective date 
of termination, or for the balance of the term of the lease, whichever shall be 
the lesser, (1) a fair monthly rental, as of the date of termination, as deter- 
mined by three real estate appraisers, one selected by Pontiac, one selected by 
Dealer and the third selected by the other two appraisers, or, at the option of 
Pontiac, (2) the monthly rental specified in the lease. 

(c) If, for a period of more than one (1) month immediately following the 
effective date of termination, the premises involved or any part thereof are 
occupied by Dealer or by anyone else for business or any other purpose, Pontiac 
will be discharged from its obligation hereunder to reimburse Dealer for rental 
paid as aforesaid with respect to any month for any part of which the premises 
or any part thereof are so occupied; provided, however, that where the dealer- 
ship premises consist of more than one parcel of property or more than one 
building, each of which is separately useable, distinct and apart from the whole 
premises or any other part thereof, with appropriate ingress and egress, each 
such parcel or building may be considered separately for the purpose of this 
subsection 26B3(¢). 

(d) If requested by Pontiac, Dealer shall use its best efforts to effect a settle- 
ment of any lease or leases with the Lessor or Lessors to the same extent as if 
Pontiae were not obligated, as provided herein, to assist Dealer in the liquidation 
of Dealer’s obligations under any existing lease or leases, but any Settlement 
shall be approved by Pontiac before being finally accepted by Dealer. Any 
reduction in rental as a result of any such settlement shall proportionately 
reduce Pontiac's obligation hereunder. 
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(e) If the premises involved are also used by Dealer in the performance of 
Dealer’s obligations under one or more other dealer or distributor Agreements 
with Chevrolet, Oldsmobile, Buick, Cadillac or GMC Truck & Coach Divisions of 
General Motors Corporation, which are terminated simultaneously with the 
termination of this Agreement, such other Division or Divisions of General 
Motors Corporation will arrange with Pontiac as to which Division will assume 
the obligations to Dealer under this subsection 26B, and Dealer will be no notified 
in writing. 

(f) Upon receipt of a bona fide offer from a prospective tenant or tenants 
satisfactory to the Lessor or Lessors, Dealer will sublet Dealer’s premises or 
assign the lease or leases thereon. In the event Pontiac arranges a cancellation 
of the lease or leases'on Dealer’s premises without cost to Dealer, Dealer will 
execute a cancellation agreement with the Lessor or Lessors. The failure of 
Dealer to sublet the premises, to assign the lease or leases, to execute a cancella- 
tion agreement with the Lessor or Lessors or to use its best efforts if requested, 
to effect a settlement, all as provided above, shall constitute a complete release 
of Pontiae from any further obligations under this subsection 26B. 

(g) Any application for assistance from Pontiac under the provisions of this 
subsection 26B must be made to Pontiac in writing within thirty (30) days from 
the effective date of termination, and if Pontiac does not receive a written 
application for such assistance within that time, Pontiac shall be released from 
any and all obligations hereunder. 

(h) In the event Dealer’s obligations under existing leases are not otherwise 
liquidated and Dealer is entitled to reimbursement from Pontiac under the pro- 
visions hereof for any rentals paid by Dealer, Dealer shall file its claim for such 
reimbursement with Pontiac within two (2) months after the expiration of the 
period covered by such claim. Pontiac shall have access to and may audit 
Dealer’s books and records insofar as may be necessary to verify claims filed 
under this subsection 26B. 

(i) The term “Dealer” as used herein shall be interpreted to include Dealer's 
executor(s), administrator(s) or representative(s) in the event the Selling 
Agreement is terminated in accordance with the provisions of subsection B(3) 
of Section 23 hereof. 


C. Negotiations 

The provisions of subsections 26A and 26B dealing as they do with situations 
as they will arise in the future must of necessity be stated in broad terms, and 
to accomplish the fair and equitable results intended all negotiations and trans- 
actions contemplated by subsections 26A and 26B will be carried on in the 
utmost of good faith on the respective parts of both Dealer and Pontiac. 


D. Termination Due to Death of Dealer 

If this Agreement is terminated due to the death of Dealer or any person 
named in Paragraph Third hereof, Pontiac, if requested to do so, and without 
assuming any legal obligations or liability with respect thereto, will render 
assistance to the representatives of the estate of Dealer in locating a purchaser 
or lessee for any premises owned by Dealer and used in the performance of 
Dealer’s obligations under this Agreement at the time of said termination. 


27. SUPPLEMENTAL PROVISIONS 


In view of the extended term of this Agreement and the desire of Dealer and 
Pontiac to keep the provisions hereof current with the distribution practices 
in the automobile industry, which practices may vary from time to time as the 
result of the enactment of federal or state laws or new or different interpreta- 
tions by the courts or governmental agencies of existing laws, it is agreed that 
this Agreement may be supplemented at any time to include provisions relating 
to the general subject matters of “bootlegging”, “territory security” and “service 
responsibility,” as those terms have been used or interpreted by Congressional 
Committees or Subcommittees in hearings or in proposed legislation, provided 
that such supplemental provisions are incorporated in the Selling Agreements 
of all other Pontiac dealers, in jurisdictions in which such provisions are not 
prohibited by state or local laws. 


28. DEALER NOT MADE AGENT OR LEGAL REPRESENTATIVE OF PONTIAC 


This Agreement of which these Terms and Conditions are a part does not 
constitute Dealer the agent or legal representative of Pontiac for any purpose 
whatsoever. Dealer is not granted any express or implied right or authority 
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to assume or to create any obligation or responsibility in behalf of or in the 
name of Pontiac or to bind Pontiac in any manner or thing whatsoever. 


29. RESPONSIBILITY FOR DEALER’S COMMITMENTS 


Except insofar as it is specifically provided otherwise in this Agreement, 
Dealer shall be solely responsible for any and all obligations or responsibilities 
incurred or assumed by Dealer in the performance of this Agreement. 


80. LOCAL TAXES 


Dealer hereby certifies that all motor vehicles and chassis, parts, accessories 
and items similar thereto purchased from Pontiac are for resale in the course of 
Dealer’s business. Dealer further certifies that Dealer has obtained any license 
required to collect sales or use taxes incurred in any such resale transactions, 
and that the number, if any, of such license has been or will be furnished to 
Pontiac. Dealer agrees, as to any such motor vehicles and chassis, parts, acces- 
sories or items similar thereto which are withdrawn from stock and put to a 
taxable use in lieu of or prior to resale, and as to any tangible property which 
Dealer purchases for use and not for resale, to pay directly to the appropriate 
taxing authority any sales, use or similar taxes incurred by such use or purchase, 
to file any tax returns required in connection therewith, and to hold Pontiac 
harmless from any claims or demands made by such taxing authority with 
respect thereto. 

31. NOTICES 


Any notice required to be given by either party to the other under or in con- 
nection with this Agreement shall be in writing and delivered personally or 
by mail. Notices to Dealer shall be directed to Dealer, or its representative at 
Dealer’s place of business; notices to Pontiac shall be directed to the Zone Man- 
ager of the area in which Dealer is located. 


82. NO IMPLIED WAIVERS 


The failure of either party at any time to require performance by the other 
party of any provision hereof shall in no way affect the full right to require 
such performance at any time thereafter. Nor shall the waiver by either party 
of a breach of any provision hereof constitute a waiver of any succeeding breach 
of the same or any other such provision nor constitute a waiver of the pro- 
vision itself. 

33. APPLICABLE LAW 


This Agreement is to be governed by and construed according to the laws of 
the State of Michigan. If, however, any provision in anywise contravenes the 
laws of any state or jurisdiction where this Agreement is to be performed, 
such provision shall be deemed not to be a part of this Agreement therein. 


84. SOLE AGREEMENT OF PARTIES 


There are no other agreements or understandings, either oral or in writing, 
between the parties affecting this Agreement or relating to the sale or servicing 
of Pontiac motor vehicles, chassis, parts or accessories. 

This Agreement cancels and supersedes all previous agreements between the 
parties. 

No change in, addition to, or erasure of any printed portion of this Agreement 
(except the filing in of blank lines) shall be valid or binding upon Pontiac unless 
the same is approved in writing by the General Sales Manager of Pontiac. 

No agreement between the parties which is at variance with any of the pro- 
visions of this Agreement or which imposes definite obligations upon either party 
not specifically imposed by this Agreement or which is intended to be effective 
or performed following the expiration or other termination of this Agreement and 
imposes obligations or extends the time for performance thereof other than as 
provided in this Agreement shall be binding upon either party unless it bears 
the facsimile signature of the General Sales Manager and, except for Dealer 
Price Lists, is countersigned by an Assistant General Sales Manager, a Regional 
Manager or Zone Manager of Pontiac, and is executed or accepted by Dealer. 
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Form No. C—450—-Pontiac—56 
U. 8S. A. 3-56 9M 


PontTrac Moror DIVISION 


GENERAL MOTORS CORPORATION 


DEALER SELLING AGREEMENT 


THIS AGREEMENT, effective the first day of March, A. D. 1946, by and between 
Pontiac Motor Division—General Motors Corporation, hereinafter called 
Pontiac, and 


individual 


op pco-Partnership Of ~~~... 22 nnn ten ere no-one naan. 


@ J corporation 


hereinafter called Dealer, 


GENERAL PURPOSE OF THIS AGREEMENT 


The purpose of this Selling Agreement is to set forth the functions and respon- 
sibilities of the parties in the sale by Pontiac to Dealer of the motor vehicles, 
chassis, parts and accessories covered by this Agreement and the resale of those 
products by Dealer to its customers. 

Both Pontiac and Dealer recognize that in the manufacture, sale and service of 
motor vehicles the public is provided with a highly mechanized product of sub- 
stantial value, the purchase of which is of major economic significance, and the 
usage of which has become to many a virtual necessity ; and that the efficient and 
safe operation of motor vehicles is dependent upon the maintenance of the highest 
standards of production by the manufacturer and the highest standards of sales 
and service performance by the Dealer. 

Pontiac recognizes, therefore, that a sound dealer organization is essential to 
the public interest as well as to its own success, and desires a stable and pros- 
perous dealer organization. 

Pontiac has elected to enter into this Selling Agreement with Dealer because of 
its confidence in Dealer’s integrity and business ability. It expects of Dealer, 
and Dealer acknowledges, that Dealer will actively, aggressively and honestly 
promote the sale of the motor vehicles, chassis, parts and accessories covered by 
this Agreement to customers in its trade territory and give to the public prompt, 
efficient and courteous service; and that Dealer will conduct its business in a 
manner that will reflect favorably upon the Dealer and its operations, Pontiac and 
Pontiac products and will preserve the good will of the Dealer and its operations 
and the manufacturer, as well as the product good will that has been created by 
the production of motor vehicles, parts and accessories of the highest quality 
and design. 

Dealer has elected to enter into this Selling Agreement with Pontiac because of 
its knowledge of the Pontiac reputation for integrity and fair business practices 
and of the customer acceptance for Pontiac products. Dealer expects of Pontiac, 
and Pontiac acknowledges, that Pontiac will produce and provide, at fair and 
competitive prices, motor vehicles, parts and accessories that are saleable in 
Dealer’s territory and of a quality and design that under normal conditions and 
when properly adjusted and maintained, will give good performance for their 
owners; that, insofar as possible, Pontiac will make such products available in 
quantities to meet Dealer’s reasonable requirements in Dealer’s trade area; that 
Pontiac will assist in creating a demand for such products by advertising in 
various advertising media ; and that Pontiac will assist Dealer in the sale of such 
products by making available to Dealer, sales assistance and advice, advertising 
materials and campaigns, and instructions in sales and business methods, 
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IN CONSIDERATION of the foregoing and of the promises hereinafter made by 
the parties to each other, it is agreed as follows: 

First: Subject to the terms and conditions hereof, Pontiac will sell and Dealer 
will buy Pontiac motor vehicles and chassis with Dealer having the obligation 
tu develop properly the sale thereof at retail particularly in the following area: 

Seconp: The terms and conditions set forth in the attached “Terms and Con- 
ditions—Dealer”, bearing Form No. C-451-—Pontiac—56 are hereby made a part 
of this Agreement with the same force and effect as if set forth at length herein. 

Turrp: This is a personal contract, being entered into in reliance upon and in 
consideration of the personal qualifications of and representations with respect 
thereto of the following named persons, who actively and substantially participate 
in the ownership or in the operations, or both in the ownership and in the 
operations of the Dealer: 


PARTICIPATION IN DEALERSHIP 
Name 
Ownership Operation 


i) 
C) 
CJ 

The individual or individuals designated shall be responsible for any act or 
omission of any of Dealer’s agents or employees which may be contrary to the 
purposes and objectives of this Agreement or the obligations of Dealer here- 
under. Dealer shall not transfer or assign nor attempt to transfer this Agree- 
ment or any right or obligation hereunder. Dealer shall not make nor suffer 
to be made any change in the ownership, financial interests or active manage- 
ment of Dealer without the prior written approval of Pontiac. 

FourtH: This Agreement shall continue in force and govern all relations 
and transactions between the parties hereto until terminated pursuant to the 
terms and provisions hereinafter provided in Section 23. 

FirtH: This Agreement is not valid until and unless it bears the facsimile 
signature of the General Sales Manager and is countersigned by an Assistant 
General Sales Manager, a Regional Manager, or Zone Manager of the Pontiac 
Motor Division—General Motors Corporation. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 
duplicate as of the day and year first above written. 


Dealer 


Pontrac Moror DrIvision 
GENERAL Motors CorPoRATION 


Zone Manager 


(If executed by a representative of Dealer, title such as President, Partner, 
ete., must be indicated.) 
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GENERAL MOTORS CORPORATION 
PONTIAC MOTOR DIVISION 


DEALER SELLING AGREEMENT 


Form No. C—451—Pontiac—56 
U. 8S. A. 38-56 4500 


PontTrac Motor DIVISION 
GENERAL MOTORS CORPORATION 


TERMS AND CONDITIONS 


DEALER 








The following Terms and Conditions have by reference been incorporated in 
and made a part of the Selling Agreement which shall apply to and govern all 
transactions, dealings and relations between the parties: 


SELLING Ricguts, TERMS AND CONDITIONS OF SALE 
1. DEALER’S SELLING PRIVILEGE 


Dealer is granted the non-exclusive privilege of selling new Pontiac motor 
vehicles and chassis and the non-exclusive privilege of using the word “Pontiac” 
and the Pontiac trade-mark or trade-marks, including the distinctive outline 
or form thereof, as applied to Pontiac motor vehicles and chassis, parts and 
accessories. 

2. HANDLING OF DEALER’S ORDERS 


A. Three Months’ Estimate of Requirements 


To enable Pontiac to establish production schedules, and to place orders with 
its suppliers on the basis of the lead time normally required in the automobile 
mass production industry, and to have such schedules reflect the best combined 
estimate of Pontiac and its dealers of Pontiac motor vehicle and chassis require- 
ments for future retail deliveries, Dealer will, unless otherwise advised by Pon- 
tiac, furnish Pontiac every month, on forms provided by Pontiac, an estimate 
of Dealer’s requirements of new Pontiac motor vehicles and chassis for the 
next three (3) calendar months, each month’s estimate to be shown separately. 


B. Ten-Day Report 


To assist Pontiac in the evaluation of current market trends and in the 
adjustment of established future production schedules, as well as current pro- 
duction schedules to the extent possible, Dealer will furnish Pontiac, every ten 
(10) days, with a report known as the “Ten-Day Report” on forms supplied by 
Pontiac. Such report shall show retail sales of both new and used cars made 
during said period, new and used car stocks, and unfilled orders on hand at 
the end of said period. 


C. Orders 


Dealer shall submit orders for Pontiac motor vehicles and chassis to Pontiac 
for acceptance at mutually satisfactory periods. Such orders shall be sub- 
mitted upon order forms supplied by Pontiac. Accepted orders for any standard 
products not shipped during the month for which delivery was scheduled will 
remain in effect unless cancelled in whole or in part by either party upon written 
notice to the other. However, orders for “special” motor vehicles and chassis, 
accepted by Pontiac for the convenience of Dealer, may be cancelled only by 
Pontiac. 

Any motor vehicle or chassis which differs from Pontiac’s standard specifica- 
tions and/or incorporates special equipment, and which because of such difference 
in specifications or increase in price has only a limited use or marketability, shall 
be considered “special.” 
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D. Failure to Fill Orders 

Pontiae shall not be liable for failure or delay in filling orders of Dealer, which 
have been accepted by Pontiac, where such failure or delay is due, in whole or 
in part, to any labor, material, transportation, or utility shortage or curtail- 
ment, or to any labor trouble in the plants of Pontiac or its suppliers, or to any 
cause beyond the control or without the fault or negligence of Pontiac. Dealer 
shall not be liable for any failure to accept shipments of products ordered from 
Pontiac, Where such failure is due to any labor trouble in Dealer’s establishment 
or any cause beyond the control or without the fault or negligence of Dealer. 


3. PAYMENT BY DEALER 


Dealer shall pay Pontiac for each shipment of new Pontiac motor vehicles 
aud chassis, Dealer’s price established by Pontiac and in effect at the time of 
such shipment, together with a factory handling charge determined by Pontiac, 
which shall include reimbursement to Pontiac for any tax which it has paid, in- 
curred or agreed to pay on any such motor vehicles or chassis, on the follow- 
ing terms: Cash, sight draft, or sight draft with bill of lading attached payable 
with collection charges. Dealer shall pay interest on all drafts in the amounts 
and from the dates specified therein. 


4, CAR SHIPMENTS 

A. Mode of Shipment 

To integrate the shipment of assembled vehicles from plant sites with con- 
tinuing plant production, to minimize required shipping facilities and areas, 
and to facilitate and expedite loading and transportation of vehicles by carriers, 
Pontiae will select the distribution point and the mode of transportation, but 
Pontiac will endeavor, whenever practicable, to follow Dealer’s requests with 
respect to routing and mode of transportation. Pontiac will prepay all charges, 
including transportation charges, for the delivery of motor vehicles and chassis 
made to Dealer hereunder. 
B. Delivery Charges 

In addition to the prices and charges otherwise provided for herein, Dealer 
will pay Pontiac the destination charges established by Pontiac and in effect at 
the time of shipment for motor vehicles and chassis delivered to Dealer hereunder. 
Pontiae has the right at any time to change destination charges, to issue new 
applicable bulletins, and, if necessary, new applicable Price Lists. 


C. Liability for Demurrage 


Dealer shall be responsible for and shall pay any and all charges for demur- 
rage, storage, or other charges accruing after arrival of such shipment at 
destination, 


D. Diversion 


If diversions are made upon Dealer’s request or as a result of Dealer’s failure 
or refusal to accept motor vehicles or chassis that may be shipped Dealer on 
Dealer’s orders, unless such failure or refusal is excusable under the provisions 
of Section 2D hereof, Dealer will assume responsibility for and pay the addi- 
tional charges and expenses incident to such diversion, 


E. Claims 
All claims for loss of or damage to shipments of motor vehicles and chassis 
shipped hereunder while in the possession of the transportation agency shall be 
submitted to Pontiac by Dealer within twenty (20) days after date of delivery 
of shipment to Dealer, 
5. CHANGE IN PRICING 


A. Right to Change Prices 


Pontiac has the right at any time to change prices, discounts, terms and pro- 
visions affecting any curent models or body types of motor vehicles or chassis, 
and to issue new applicable Price Lists or bulletins. 

If Pontiac changes prices, discounts, terms and provisions, such changed 
prices, discounts, terms and provisions shall apply to all motor vehicles and 
chassis ordered by Dealer and unshipped by Pontiae at the time that the same 
are made effective by Pontiac. 


77358—56——14 
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B. Price Increases 

Except with respect to the pricing of new yearly models or body types at the 
introduction thereof, Pontiac shall give written notice to Dealer of any change 
increasing the price to be paid by Dealer before shipping any current motor 
vehicles or chassis to which such change is applicable. Upon receipt of such 
notice, Dealer may cancel or modify orders for motor vehicles or chassis to 
which any such change applies, provided written notice of cancellation is de- 
livered to Pontiac within ten (10) days after receipt by Dealer of Pontiac’s 
notice. All unshipped orders not cancelled as provided herein shall remain in 
effect for delivery in accordance with said change. 


0. Price Reductions 

If Pontiac reduces the list price on any of its current models or body types of 
motor vehicles or chassis, Pontiac will refund or credit as an allowance to 
Dealer on all new and unused motor vehicles and chassis of current model and 
body type, purchased from Pontiac or purchased from another authorized Pontiac 
dealer during the twelve (12) months immediately preceding the date of such 
reduction and carried in Dealer’s stock as new and unsold at the time such 7e- 
duction is made, an amount equal to the difference between the price Dea'er shal! 
have paid Pontiac, or would have paid Pontiac if such units had been purchased 
from Pontiac, for any such motor vehicles or chassis and the reduced amount 
then payable for the same; provided, however, that no refund will he made 
upon any motor vehicle or chassis used by Dealer for demonstration purposes, 
nor will any such refund be granted unless written claim therefor, properly docu- 
mented with sunnortine data, be made by Dealer in writing within thirty (30) 
davs from the date that such reduction becomes effective. In the case of motor 
vehicles or chassis purchased by Dealer under a title retaining instrument 
Pontiae reserves the right to pay such difference in price to the holder of the 
instrument for account of Dealer. 


6. MODEL CHANGE 


In the event that Pontiac shall, at any time, discontinue current models and 
body types of Pontiac motor vehicles or chassis, and substitute in place thereof 
new models and body types, Pontiac will make an allowance to Dealer on the 
total number of new unused motor vehicles and chassis of such discontinued 
models or body types purchased from Pontiac, or from another authorized 
Pontiac dealer, prior to such model change and still in Dealer’s stock unsold 
on the date hereinafter specified. 

The amount of such allowance and the time of payment shall be determined 
by Pontiac. Such allowance, however, shall in no case be less than five percent 
(5%) of the list price of Pontiac motor vehicles and chassis of such models and 
body types about to be discontinued. 

The allowance will not be made on any motor vehicles or chassis used by 
Dealer for demonstration purposes. 

The date on which Dealer’s stock of discontinued models shall be determined 
shall be either the Announcement Day designated by Pontiac on which the new 
models and body types are officially announced to the general public (local 
preview announcements excepted), or a date prior thereto designated by Pontiac. 

All claims for the allowance must be made in writing within thirty (30) days 
from the Announcement Day or the prior date designated by Pontiac, as the 
case may be, and must be properly documented with supporting data. If Pontiac 
elects to designate a date prior to Announcement Day, Pontiac will make the 
same allowance with respect to purchases by Dealer from Pontiac of corre- 
sponding Pontiac motor vehicles and chassis of those models and body types 
ahout to be discontinued made between said designated date and Announcement 
Day. 

7. MODEL CHANGE AT REDUCED LIST PRICE 


If, at the time new models or body types are announced, the list prices of 
such new models or body types are reduced from the list prices of the same 
model or body type of the discontinued series, Pontiac will refund or credit 
to Dealer a proportionate amount on the price paid to Pontiac by Dealer, or 
the price Dealer would have paid to Pontiac if such units had been purchased 
from Pontiac, for those new unused motor vehicles and chasis of the discontinued 
series purchased from Pontiac or purchased from another authorized Pontiac 
dealer which are in Dealer’s stock unsold at the time such new models and body 
types are announced, provided, however, that such refund will not be paid in 
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the case of such radical changes in size, design and price as to make such new 
models and body types, for all practical purposes, a new and different series or 
line of motor vehicles. In the latter event Pontiac will make such refund or 
allowance as shall, in its opinion, seem equitable under the circumstances. 

Dealer will be entitled to receive the refund allowable under this Section in 
addition to such allowance as Dealer may be entitled to under Section 6. 


8. CHANGE OF DESIGN 


Pontiac may change the design of any new Pontiac motor vehicle, chassis, 
accessories or parts thereof at any time without notice and without obligation 
to make the same or any similar change upon any Pontiac motor vehicle, chassis, 
accessories or parts thereof previously purchased by or shipped to Dealer or 
being manufactured or sold in accordance with Dealer’s orders. Such changes 
shall not be considered Model Changes as contemplated by Section 6 hereof. 


9. WARRANTY 


There are no warranties, expressed or implied, made by Pontiac to Dealer on 
the Pontiae motor vehicles, chassis or parts furnished hereunder except to the 
extent comprehended in the following: 

“The Manufacturer warrants each new motor vehicle, including all equipment 
or accessories (except tires) supplied by the Manufacturer, chassis or part manu- 
factured by it to be free from defects in material and workmanship under normal 
use and service, its obligation under this warranty being limited to making good 
at its factory any part or parts thereof which shall, within ninety (90) days 
after delivery of such vehicle to the original purchaser or before such vehicle 
has been driven 4,000 miles, whichever event shall first occur, be returned to 
it with transportation charges prepaid and which its examination shall disclose 
to its satisfaction to have been thus defective; this warranty being expressly in 
lieu of all other warranties, expressed or implied, and all other obligations or 
liabilities on its part, and it neither assumes nor authorizes any other person 
to assume for it any other liability in connection with the sale of its vehicles. 

“This warranty shall not apply to any vehicle which shall have been repaired 
or altered outside of an authorized Pontiac Service Station in any way so as in 
the judgment of the Manufacturer to affect its stability and reliability, nor 
which has been subject to misuse, negligence or accident.” 


10. PARTS AND ACCESSORIES 
A. Selling Rights 

Pontiac hereby grants to Dealer the non-exclusive right to sell new Pontiac 
parts and accessories and Pontiac will sell Dealer direct or through a designated 
parts warehouse, such new Pontiac repair parts and accessories. 

“Pontiac parts and accessories” as used in this Agreement are defined as being 
parts and aecessories manufactured by or for Pontiac, designed for use on Pon- 
tiac motor vehicles or chassis, and distributed by Pontiac or any division or sub- 
sidiary of General Motor Corporation. 


B, Prices 


Sale of parts and accessories to Dealer will be made according to the prices, 
terms and provisions established by Pontiac and in effect at the time of shipment. 


C. Billing and Payment 

The parts and accessories account of Dealer is due and payable, as per state- 
ment rendered, on or before the date specified by Pontiac. If Pontiac for reasons 
of credit deems it necessary to place shipments on a C. O. D. basis, collection 
charges, if any, are to be paid by Dealer. 


D, Return of Defective Parts and Accessories 

After notifying Pontiac and receiving specific shipping instructions therefor 
from Pontiac, Dealer may return for cre@it-defective Pontiac parts. and acces- 
sories purchased direct from Pontiac or acquired as the result of performing 
warranty adjustments in accordance with the provisions of subsection 19F 
hereof, at the then current dealer net price of such parts or accessories plus 
ten per cent (10%); such parts and accessories to be packaged or crated and 
shipped, transportation charges prepaid. Dealer will be reimbursed for trans- 
portation charges prepaid by Dealer on authorized shipments of defective parts 
and accessories, 
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BE. Return of Inactive Parts 

In the event Dealer develops an inactive stock of Pontiac parts, or for any 
other reason desires to liquidate a portion of its parts stock, Dealer may submit 
to Pontiac a list of those parts purchased direct from Pontiac, in good condition 
and unused, which Dealer desires to return for credit. Pontiac shall promptly 
review said list and notify Dealer as to which parts will be accepted, the prices 
therefor and the proper shipping instructions. Thereupon Dealer may package 
or crate and ship such parts, transportation charges prepaid, in accordance with 
Pontiac’s instructions. 

F. Right to Return Parts Within Ninety days—Accessories Within Thirty Days 

Dealer may return any new Pontiac parts purchased direct from Pontiac, 
which are in good condition and unused, for credit within ninety (90) days after 
receipt thereof by Dealer. Dealer may also return any new Pontiac accessories, 
anti-freeze and other service supplies purchased direct from Pontiac, which are 
in good condition and unused, for credit within thirty (30) days after receipt 
thereof by Dealer; provided further, however, that if Dealer shall have pur- 
chased accessories direct from Pontiac for use in connection with specilic motor 
vehicles for which orders have been placed with and accepted by Pontiac and such 
motor vehicles are not shipped to Dealer prior to the introduction of new 
motor vehicle models, therevy cancelling such orders, then to the extent such 
accessories are not useable on the new models and are in execss of Dealer’s 
requirements they may also be returned to Pontiac for credit. Such parts, 
accessories and service supplies shall be packaged or crated and shipped to the 
destination specified by Pontiac, transportation charges prepaid. Credit on new 
Pontiac parts and accessories will be at Dealer’s net cost. Dealer shall be 
entitied to return accessories whether same were purchased sparately or shipped 
on or with a new Pontiac motor vehicle. 

Dealer, however, will not be entitled te return materials which are acquired or 
fabricated specially by Pontiac upon Dealer's order for a particular service order 
or car, including unlisted parts or assemblies and any cut or fabricated up- 
holstery or trim items. 

OPERATING REQUIREMENTS 


11, DEALER’S PLACE OF BUSINESS 


In order to provide product representation commensurate with the good will 
attached to the name “Pontiac” and to facilitate the proper sale and servicing 
of Pontiac motor vehicles, chassis, parts and accessories, Dealer will maintain a 
place of business satisfactory as to appearance and location, and adequate in size 
and lay-out for new car sales operations, service operations, parts and accessories 
sales and used car saies, and will maintain the business hours customary in the 
trade. 

Once Dealer is established in facilities and at a location mutually satisfactory 
to Dealer and Pontiac, Dealer will not move to or establish a new or different 
location, branch sales office, branch service station, or place of business includ- 
ing any used car lot or location without the prior written approval of Pontiac. 


12. CAPITAL REQUIREMENTS 


Since the amount and structure of working capital and net worth required to 
handie properly the business to be conducted by Dealer hereunder depends upon 
many factors, including size of market, sales and service facilities required, 
anticipated volume and others, and since Pontiac has set standards for the capital 
and net worth of all its uealers based on Pontiac’s past experience, Dealer, at 
the time of execution of this Agreement, shall establish its owned net working 
capital and net worth in the respective amount and form specified by Pontiac. 
If, subsequently due to changed conditions, the amount of owned net working 
capital or net worth should be materially increased or decreased, or if the way 
in which either is set up should be changed in any respect for the proper han- 
dling of Dealer’s business, Dealer and Pontiac will negotiate to establish a 
revised amount and structure of working capital or net worth to meet such 
changed conditions, and Dealer will meet such revised capital requirements 
within the time agreed upon. 
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13. ACCOUNTS AND RECORDS 


i. Uniform Accounting System 

It is to the mutual interests of Pontiac and Dealer that uniform accounting 
systems and practices be maintained by dealers in order that Pontiac may 
develop standards of operating performance which will enable dealers to obtain 
the most satisfactory results from the sales potentials assigned to them, and 
which will enable Pontiac to prepare composite dealer profit statements periodi- 
cally to guide Pontiac in formulating policies beneficial to the dealers’ interests. 

Accordingly, Dealer will use and keep up to date a satisfactory uniform ac- 
counting system of a type Cesignated by Pontiac and will furnish to Pontiac by 
the tenth of each month a complete and accurate financial and operating state- 
ment with supporting data covering the preceding month’s operations, showing 
the true and actual condition of Dealer’s business. Dealer will maintain said 
system in accordance with the Accounting Manual prescribed by Pontiac. 


B, Examination of Accounts and Records 
In order to assure the maintenance of an accounting System of a type designated 
by Pontiac, Dealer will permit an examination of its accounts and records to be 
made by a person or persons, either in the employ of Pontiae or acceptable to 
Pontiae. A copy of the report of such examination will be furnished to both 
Pontiae and Dealer. 
14, SALE OF MOTOR VEHICLES 


Dealer shall provide satisfactory sales performance and render satisfactory 
service to owners in the area described in Paragraph First. Evaluation of 
Dealer’s sales performance shall be based on the relationship of Dealer’s sales 
of new Pontiac passenger cars in such area, to the sales of other makes of 
passenger cars directly competitive therewith both in price and in product 
in such area, as compared to a similar relationship of the sales of new 
lontiae passenger cars to other makes of passenger cars directly competitive 
therewith specifically in the Pontiac Zone area wherein Dealer is located, but 
not necessarily to the exclusion of the Pontiac Regional area or the National 
area. Such evaluation shall be based on records generally accepted for such 
purposes by the automobile industry and shall also take into account other 
pertinent factors, such as the trend of Dealer's sales performance over a reason- 
able period of time, the availability and the delivery of Pontiac passenger cars 
to Dealer, and local conditions directly affecting such sales performance. 

Where one or more other Pontiac dealers are located within the area described 
in Paragraph First, the evaluation of the combined sales performance of all 
Pontiae dealers in such area shall be made as provided above, and Dealer shall 
contribute its fair share to the sales performance rating for the area. In 
evaluating Dealer’s contribution to the sules performance rating for such area 
consideration shall be given to such factors as Dealer’s sales performance over 
a reasonable period of time, the availability and delivery of Pontiac passenger 
cars to Dealer, the geographic location of Dealer’s place of business and the 
general shopping habits of the buying public within such area, Dealer’s sales 
participation experience within such area, and Dealer’s standard of Sales par- 
ticipation within such area (if any) previously determined and accepted by 
Dealer and Pontiac. 

15. SALES STAFF 


Dealer shall maintain a staff of salesmen and a selling and customer relations 
organization adequate to take care of the sales potential of the area described 
in Paragraph First. 

16. SALES AND SERVICE RECORDS 

In furtherance of the purposes, objectives, and obligations provided for in this 

Agreement, Dealer will keep complete and up-to-date records regarding the 


sale and servicing of new Pontiac motor vehicles and chassis and will permit 
Pontiae at all reasonable times in business hours to inspect such records. 


17. CUSTOMER COMPLAINTS 


Dealer will receive, investigate and handle all complaints received from cus- 
tomers or prospective customers with a view to securing and maintaining the 
good will of the public toward Dealer, Pontiac and Pontiac products. 
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18, TREATMENT OF PURCHASERS 


A. Informing Purchasers as to Details of Their Purchases 


Dealer will inform retail purchasers of Dealer’s delivered prices and will 
give them itemized invoices covering the details of their purchases. 


B. Representations as to Contents of Charges 


Dealer will not make any misleading statements or misrepresentations as to 
the items making up its total selling price, or as to the prices related to such 
items, nor make any statements intended to lead any purchaser to believe that 
a greater portion of the selling price of a new Pontiac metor vehicle or chassis 
represents destination charges and factery handling charges than the ameunts 
of such items actually charged to and paid for by Dealer. 


C. Right of Retail Purchaser to Buy a New Car Without Purchasing Optional 
Equipment or Accessories 
Dealer recognizes that a retail customer has the right to purchase new Pontiac 
motor vehicles without being required to purchase any optional equipment or 
accessories and Dealer, therefore, will either remove any optional equipment or 
accessories which the purchaser does not want, or will immediately order a 
new Pontiac motor vehicle without such optional equipment or accessories. 


D. Advertising 


Both Pontiac and Dealer recognize the need of maintaining the highest stand- 
ards of ethical advertising at all times in order to secure and maintain public 
confidence in Dealer, Pontiac and Pontiac products. 

Accordingly, Pontiac will not publish, cause to be published, encourage or 
approve any advertising relating to Pontiac products which is likely to mislead 
or deceive the public, and Dealer will not publish, cause to be published or 
approve any advertising relating to Dealer’s sale of Pontiac products which is 
likely to mislead or deceive the public. 


19, CARE OF OWNER 


A. Conditioning of New Motor Vehicles 


Dealer will condition each new motor vehicle and chassis before delivery, in 
accordance with Pontiac’s pre-delivery inspection schedule. 
B. Owner’s Service Policy 

Dealer will execute and deliver to each person who purchases a new Pontiac 
motor vehicle or chassis from Dealer, an “Owner’s Service Policy”, on forms 
furnished by Pontiac. Dealer will promptly perform and fulfill all the terms 
and conditions of said Policy and authorizes Pontiac to charge its account at the 
uniform rate established by Pontiac for coupons covering inspections on new 
Pontiac motor vehicles sold by Dealer and performed by other Pontiac dealers 
under such “Owner’s Service Policy”. 


C. Stock of Parts 
Dealers will carry in stock at all times during the life of this Agreement an 


adequate number and assortment of parts and .accessories to render proper 
service to owners of Pontiac motor vehicles and chassis. 


D. Representations as to Parts 


Dealer will not sell, offer for sale, or use in the repair of Pontiac motor 
vehicles and chassis as new Pontiac repair parts, any part or parts which are 
not in fact new Pontiac repair parts as defined in subsection A of Section 10 of 
this Agreement. 


E. Mechanical Staff 


Dealer will employ a sufficient number of competent mechanics to meet ude 
quately the service requirements of the Pontiac owners. 


F. Warranty Adjustment 


Dealer will replace any defective part or parts in fulfillment of the warranty 
set forth in Section 9 hereof without expense to the owners of such vehicles. 
For such warranty work and for other policy and warranty work performed by 
Dealer for Pontiac’s account Pontiac will reimburse Dealer therefor as follows: 

Parts: If the replaced part or parts are returned to and found by Pontiac to 
be defective, Pontiac will pay or credit to Dealer an amount equal to the then 
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current Dealer net price of such part or parts plus ten percent (10%). The 
return of such parts to Pontiac shail be made in accordance with the provisious 
of subsection 10D hereof. 

Labor: Pontiac will pay or credit Dealer on the basis of the Pontiac Flat Rate 
System of time allotments as recommended and furnished by Pontiac at one 
hundred percent (100%) of the labor rates related thereto as agreed upon with 
Pontiac, 


G. Customer Relationship 


Dealer will make every reasonable effort to satisfy owners of Pontiac motor 
vehicles and chassis and all persons purchasing Pontiac motor vehicles and 
chassis from Dealer, and will establish regular contact either by correspondence 
or personai interview, with such owners or purchasers. All complaint received 
by Dealer, which cannot be readily remedied, shall be promptly reported in 
detail to Pontiac. 

20. SIGNS 


Dealer will purchase, erect and maintain at Dealer’s expense the following 
signs: 
A. Product Sign 

A standard product electric sign in a conspicuous place outside Dealer’s show- 


rooms provided the erection thereof is not prohibited by municipal ordinance or 
statute. 


B. Service Sign 


A standard authorized service sign in a suitable location on the outside of 
Dealer's place of business. 


C. Other Necessary Signs 
Such other signs as are necessary to advertise Dealer’s business properly on a 
basis mutually satisfactory to both Pontiac and Dealer. 


21. PONTIAC NAME AND TRADE-MARKS 


A. Pontiac’s Exclusive Rights 
Pontiae is entitled to the use of the word “Pontiac’’, and the Pontiac trade- 


mark or trade-marks, including the distinctive outline or form thereof, as applied 
to motor vehicles and chassis, parts and accessories. 


B. Discontinuance of Use Upon Termination 


If the word “Pontiac” is used in the name under which Dealer’s business is 
conducted or the word “Pontiac” or any Pontiac trade-mark, including the dis- 
tinctive outline or form thereof, is used in any sign or advertising displayed by 
Dealer, Dealer will, upon termination of this Agreement, or upon the request of 
Pontiac, discontinue the use of the same. Thereafter Dealer will not use, either 
directly or indirectly, in connection with any motor vehicle business, any Pontiac 
trade-mark, including the distinctive outline or form thereof, the word “Pontiac” 
or any other name, title, expression or mark so nearly resembling the same as 
to be likely to lead to confusion or uncertainty, or to deceive the public. If 
Deaier is a corporation in whose corporate name the word “Pontiac” is used, 
Dealer will promptly have the corporate name changed, eliminating said word 
“Pontiae” therefrom. 


C, Dealer’s Liability for Failure to Discontinue Use 

If Dealer, after termination of this Agreement, shall refuse or neglect to keep 
and perform the provisions of subsection B above, Dealer shall reimburse Pon- 
tiac for all costs, attorneys’ fees and other expenses incurred by Pontiac in 
connection with legal action to require Dealer to comply therewith. 


22. ADVERTISING AND PROMOTIONAL FUND 


In order to give Pontiac dealers the advantage of a comprehensive and coordi- 
nated dealer advertising program, an Advertising and Promotional Fund, com- 
posed of a dealer portion and a factory portion, has been established and is 
administered by Pontiac in accordance with the provisions set forth in the 
Pont.ac Dealer Price List. 


A. Dealer Contributions 


Pontiac will collect the amount set forth in the Pontiac Dealer Price List as 
the “Dealer Contribution” for each new Pontiae motor vehicle and chassis pur- 
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chased and paid for by Dealer, and such amount. will be credited to the dealer 
portion of the Fund for the account of dealer. 


B. Factory Contributions 

Pontiac will pay into the Fund the amount set forth in the Pontiac Dealer 
Price List as the “Factory Contribution” for each new Pontiac motor vehicle 
and chassis purchased and paid for by Dealer, and such amount will be credited 
to the factory portion of the Fund. 


C. Modification of Advertising Program 

During the term of this Agreement the provisions of the aforesaid advertising 
program may be modified from time to time either to limit its application and 
coverage or to broaden its application and coverage to include such items as 
sales promotional activities. Likewise, the amount of the Dealer and Factory 
Contributions for each new Pontiac motor vehicle and chassis purchased and 
paid for by Dealer may be increased or decreased from time to time with the 
announcement of new yearly model motor vehicles to compensate for increases 
or decreases in advertising and other costs; provided, however, that the amount 
of the Factory Contribution to the Fund for each new Pontiac motor vehicle 
and chassis purchased and paid for by Dealer shall at no time be less than fifty 
per cent (50%) of the amount of the Dealer Contribution for each such motor 
vehicle and chassis. 

TERMINATION OF AGREEMENT 


23. TERMINATION 
A. Termination by Dealer 

Dealer may terminate this Agreement by written notice of termination deliv- 
ered to Pontiac, such termination to be effective one (1) month after receipt 
by Pontiac of such notice. 

B. Termination for Cause at Any Time 

(1) If Pontiac or Dealer requires a license for the performance of any obliga- 
tion under or in connection with this Agreement in any state or jurisdiction 
where this Agreement is to be performed, then and in such event if either of 
the parties shall fail to secure or maintain a license or renewal thereof or if such 
license shall be suspended or revoked, irrespective of the cause or reason there- 
for, either party may immediately terminate this Agreement by giving to the 
other party written notice of such termination, 

(2) If Dealer does not conduct its business in accordance with any require- 
ment set forth in Sections 11 through 17, inclusive, or Section 19 of this Agree- 
ment, Pontiac may terminate this Agreement by giving to Dealer written notice 
of termination to be effective three (83) months after receipt of such notice. 

(3) In the event of the death or incapacity of Dealer or any person named in 
Paragraph Third hereof Pontiac may terminate this Agreement. However, to 
facilitate an orderly termination of the business relationships between Pontiac 
and Dealer and any contemplated liquidation of the business of the dealership, 
Pontiac will, upon receipt of written request therefor made by the executor(s), 
administrator(s) or representative(s) of the deceased or incapacitated person 
within thirty (30) days from the date of such death or incapacity, defer the 
exercise of such right to terminate and will continue to operate with the Dealer 
under the terms of this Agreement for a period, to be determined by Pontiac, of 
not less than ninety (90) days and not more than one (1) year from the date 
of such death or incapacity and this Agreement will terminate at the expiration 
of such period. If such written request is not received by Pontiac within such 
thirty (30) day period, Pontiac may then terminate this Agreement. 

(4) Pontiac may terminate this Agreement immediately by delivering to 
Dealer or its representative written notice of such termination in the event of 
the happening of any of the following: 

a. Removal, resignation, withdrawal or elimination from Dealer or dealer- 
ship for any reason of any person named in Paragraph Third of this Agree- 
ment. 

b. Any attempted transfer or assignment of this Agreement or any right 
or obligation hereunder. 

ce. Any misrepresentation to Pontiac as to the direct and/or indirect 
ownership of Dealer, or any sale, transfer, relinquishment, voluntary or 
involuntary, by operation of law or otherwise, of any interest in the direct 
or indirect ownership of active management of Dealer without the prior 
written approval of Pontiac. 
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d. Any dispute, disagreement, or controversy between or among princi- 
pals, partners, managers, officers or stockholders of Dealer which may 
udversely affect the ownership, operation, management, business or interest 
of Dealer, dealership, or Pontiac. 

e. Insolvency of Dealer; filling of a voluntary petition in bankruptcy by 
Dealer ; filing of a petition to have Dealer declared bankrupt, provided that 

it is not vacated within thirty (30) days from the date of filing; appointment 
of a receiver or trustee for Dealer provided such appointment is not vacated 
within thirty (380) days from the date of such appointment; execution by 
Dealer of an assignment for the benefit of creditors. 

f. Conviction of Dealer or any principal officer, principal stockholder or 
manager of Dealer or any partner in Dealer or dealership of any crime 
which, in the opinion of Pontiac, may adversely affect the good will or inter- 
ests of Dealer, dealership or Pontiac. 

g. Failure of Dealer to maintain dealership operation as a going business, 
open during customary business hours, for seven consecutive business days, 
provided such failure is not due to causes beyond Dealer’s control and is 
without Dealer’s fault or negligence. 


0. Termination Without Cause During Specified Period 

In addition to Pontiac’s right to terminate this Agreement for cause at any 
time in accordance with the provisions of subsection B of this Section 23, Pontiac 
may terminate this Agreement without cause during the months of July, August 
or September of any year by giving Dealer three (3) months’ prior written notice 


of termination. 
24. TRANSACTIONS AFTER TERMINATION 


A. Effect of Termination on-Orders 

In the event that this Agreement is terminated, all orders of Dealer for motor 
vehicles, chassis, parts and accessories then outstanding shall be automatically 
cancelled. Termination of this Agreement shall not release Dealer, however, from 
the obligation to pay any sum which may then be owing Pontiac or from the 
obligation to pay for any motor vehicle, chassis, or equipment for same which is 
special, as defined in subsection C of Section 2 of this Agreement, and which may 
have been ordered by Dealer and not shipped prior to any termination of this 
Agreement. 
B. Termination Deliveries 

In the event of termination of this Agreement under the provisions of sub- 
section A of Section 23 or subsection B (3) of Section 23 without any deferment 
of termination as provided for therein, but not otherwise, Pontiac will use its 
best efforts to furnish Dealer with Pontiac motor vehicles and chassis to fill 
Dealer’s bona fide retail orders on hand on the date of termination not to exceed, 
however, the total number of motor vehicles and chassis delivered to Dealer by 
Pontiae during the three (3) months immediately preceding the effective date 
of termination, subject to the following conditions and limitations: 

(1) Within ten (10) days following termination, Dealer shall deliver to Pontiac 
a written schedule of Dealer’s bona fide retail orders on hand on the date of 
termination. Such schedule shall show the name and address of each retail 
customer and the details with respect to each motor vehicle ordered, including 
model, body type, color and accessories and shall specify each bona fide order 
against which Dealer desires Pontiac to make delivery up to the total number 
of motor vehicles required to be delivered by Pontiac as above described. Those 
orders for which delivery is thus specified by Dealer, when approved by Pontiac, 
shall constitute Dealer’s Schedule of Termination Deliveries. No changes or 
substitution may be made by Dealer in such Schedule of Termination Deliveries 
and Pontiae will not be obligated to make deliveries of any motor vehicle to 
Dealer except as specified therein. In the event of Dealer’s failure to deliver to 
Pontiae the detailed Schedule above required, Dealer shall have no further rights. 

(2) Dealer shall accept any motor vehicle required to be delivered by Pontiac 
hereunder against Dealer’s Schedule of Termination Deliveries immediately upon 
notification by Pontiae of the availability to Dealer of such vehicle and in 
accordance with the terms and conditions of sale established by Pontiac and 
in effect at the time of shipment. In the event of its failure to do so, Dealer 
shall have no further right to receive such vehicle or any other vehicle in lieu 
of it. 
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(3) Vehicles shall be delivered by Pontiac hereunder in substantial accord. 
ance with the schedule and basis of delivery in effect with respect to other dealers 
in the same zone at the time of Dealer’s termination. 

(4) Dealer shall give Pontiac notice immediately of cancellation for any reason 
of any retail order set forth in Dealer’s Schedule of Termination Deliveries. 

(5) In the event of the cancellation for any reason of any retail order set 
forth in Dealer’s Schedule of Termination Deliveries before delivery by Pontiac 
of a motor vehicle to apply against such order, Pontiac shall be released from any 
obligation to make delivery of such vehicle. 

(6) Dealer shall provide proper and adequate facilities in accordance with 
the terms and provisions of this Agreement to effect the delivery and handling of 
motor vehicles to be supplied upon termination under this subsection 24B. 


C. Effect of Transactions After Termination 

The acceptance of orders from Dealer or the continuance of sale of products 
to Dealer or any other act of Pontiac after termination of this Agreement shall 
not be construed as a renewal of this Agreement for any further term nor as a 
waiver of the termination. 


D. Rights of Surviving Persons Named in Paragraph Third 

If this Agreement should be terminated by Pontiac under the provisions of 
subsection 238B (3) or 23B (4) a and at the time of such termination another per- 
son is named in Paragraph Third on the basis of being qualified as an operator as 
distinguished from being qualified solely on the basis of a financial interest, and 
if such other person owns a financial interest of at least twenty-five per cent 
(25%) or acquires such an interest within a reasonable time (considering then 
existing circumstances) after the date of such termination, then, subject to the 
provisions of any Widow’s Financial Participation Addendum and any Interim 
Agreement Addendum signed by all parties named in Paragraph Third of this 
Agreement, and unless the right to receive the offer hereinafter provided for 
has been waived in an Interim Agreement Addendum by the party otherwise 
entitled hereunder to receive such offer, Pontiac shall offer such other person a 
new Selling Agreement. If more than one other person be named in Paragraph 
Third at the time of such termination who can qualify under the conditions set 
forth above for such a new Selling Agreement, such persons must agree in writing 
as to which one will be offered the new Selling Agreement. If such persons do 
not agree as to the successor dealer within a reasonable time, Pontiac shall not 
be obligated to offer a new or substitute Selling Agreement to any of such persons. 


25. PONTIAC’S RIGHT TO REPURCHASE WHEN AGREEMENT IS TERMINATED 


In the event of termination of this Agreement: 

A. Pontiae will purchase from Dealer and Dealer will sell to Pontiac: 

Cars: (1) All new and unused Pontiac motor vehicles and chassis of the 
current model on hand in Dealer’s place of business or in Dealer’s possession at 
Dealer’s net cost, including destination charges paid to Pontiac thereon. 

Parts: (2) All unused and undamaged Pontiac repair parts listed in the 
current Pontiac Dealer Parts Price Schedule and purchased direct from Pontiac, 
or purchased from an outgoing Pontiac dealer as a part of Dealer’s initial 
Pontiac parts inventory, and on hand in Dealer’s place of business or in Dealer's 
possession at the then current dealer net prices plus five percent (5%) thereof 
for packing costs and plus reimbursement for transportation charges to destina- 
tion specified by Pontiac. 

Accessories: (3) All unused and undamaged Pontiac accessories and service 
supplies purchased direct from Pontiac during the twelve (12) month period 
immediately preceding the effective date of such termination and on hand in 
Dealer’s place of business or in Dealer’s possession at the then current dealer 
net prices plus five percent (5%) thereof for packing costs and plus reim- 
bursement for transportation charges to destination specified by Pontiac. 

Signs: (4) Any signs belonging to Dealer of a type recommended in writing by 
Pontiac and bearing the word “Pontiac,” at a price mutually agreed upon by 
Pontiac and Dealer. If Pontiac and Dealer cannot agree on a price, they shall 
select a third party who shall set the price. 

B. If Dealer desires to sell the same, Pontiac will purchase all the special tools 
of a type recommended by Pontiac and designed specifically for service of Pontiac 
motor vehicles which were purchased by Dealer during the three (3) year period 
immediately preceding termination, while Dealer has been operating under a 
Pontiac Selling Agreement, at a price mutually agreed upon by Pontiac and 
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Dealer. If Pontiac and Dealer cannot agree on a price, they shall select a 
third party who shall set the price. 

C. Dealer shall, within thirty (30) days following the date of termination, 
furnish Pontiac with a list of the motor vehicles, chassis, parts, accessories, 
signs, and tools aforesaid. 

D. Upon demand and tender by Pontiac of the purchase price determined as 
aforesaid, Dealer will deliver such goods to Pontiac forthwith in accordance 
with Pontiac’s instructions. 

K. Dealer shall execute and deliver to Pontiac any instruments necessary to 
convey title to the aforesaid property. If such property is subject to lien or 
charge of any kind Dealer will procure the discharge and satisfaction thereof 
prior to the repurchase of such property by Pontiac. 


26. LOSS ON PREMISES 


A. Premises Owned by Dealer 


1. Terminations to Which Applicable.—In the event of termination of this 
Agreement by Pontiac under the provisions of subsections B (2) or C of Section 
23 hereof, or in the event Pontiae terminates this Agreement because of Pon- 
tiae’s failure to secure or maintain any required license or renewal thereof as 
provided in subsection B (1) of Section 23 hereof, or in the event Pontiac termi- 
nates this Agreement because of the incapacity, for reasons of health, of Dealer 
or any person named in Paragraph Third of the Agreement, but not otherwise, 
the provisions of this subsection 26A shall apply. 

2. Premises to Which Applicable.—The provisions of this subsection 26A shall 
be applicable only to premises which are owned by Dealer and carried on Deal- 
er’s book and records as land and building assets at the time that Dealer first 
has knowledge that a termination of one of the bases specified in subsection 26A1 
above will become effective, and which are used by Dealer solely in the per- 
formance of Dealer’s obligation under this Agreement, or solely in the perform- 
ance of Dealer’s obligations under this Agreement and one or more other dealer 
or distributor Agreements with Cheverolet, Oldsmobile, Buick, Cadillac or GMC 
Truck & Coach Divisions of General Motors Corporation, if any, and such one 
or more other dealer or distributor Agreements are terminated simultaneously 
with the termination of this Agreement. 

3. Pontiac’s Obligation.—Upon the written request of Dealer made to Pontiac 
within the time hereinafter specified, Pontiac will assist Dealer in the orderly 
disposition of the aforesaid premises, to the end that the equities of Dealer will 
be protected, and Dealer will not suffer a loss on said premises in relation to 
the market value thereof as of the time of termination. In effecting such dis- 
position of Dealer’s premises under the provisions of this subsection 26A3 the 
following conditions shall apply : 

(a) Dealer’s application for assistance will include a written representation 
to Pontiae of Dealer’s intention to retire from the business of selling new or 
used motor vehicles in the general selling area wherein Dealer operated under 
this Selling Agreement. 

(b) The assistance to be provided by Pontiac hereunder will be in the form 
of either locating a purchaser who will offer to purchase Dealer’s premises at 
a fair and reasonable price as hereinafter defined, or locating a lessee for Dealer 
who will offer to lease Dealer’s premises for a reasonable term at a fair and rea- 
sonable rental as hereinafter defined. Moreover, if Pontiac does not locate 
such a purchaser or lessee within a reasonable time, Pontiac will offer either to 
purchase or lease Dealer’s premises at such fair and reasonable purchase price 
of rental. 

(c) In establishing fair and reasonable prices for Dealer’s premises for the 
purpose of the sale or lease thereof, consideration will be given (i) to the cir- 
cumstances under which the premises were originally provided by Dealer for the 
performance of this Selling Agreement or any prior Pontiac Selling Agreement ; 
(ii) to the adequacy of the premises for a Pontiac Dealer Selling Agreement and 
the length of time such facilities have been used by Dealer in the performance 
of this Agreement or any other dealer or distributor Selling Agreement; and 
(iii) to the fair appraised value of the premises as determined by the average 
of the independent appraisals of three qualified real estate appraisers, of whom 
Dealer and Pontiac shall each select one, and the two thus selected shall in turn 
select the third. Based on these considerations Dealer and Pontiac shall agree 
upon a fair and reasonable purchase price and rental value for Dealer’s premises. 

(a) Upon receipt of a bona fide offer from a prospective purchaser or a pros- 
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pective purchaser or a prospective lessee, as the case may be, Dealer will sel} 
Dealer’s premises at the purchase price established as provided above or will 
lease Dealer’s premises for a reasonable term at the rental established as pro- 
vided above. The failure of Dealer to accept such a bona fide offer from a pros- 
pective purchaser or from a prospective lessee shall constitute a complete release 
of Pontiac from any obligation to purchase or lease Dealer’s premises as afore- 
said and any other obligations under this subsection 26A. 

(e) Any application for assistance from Pontiac under the provisions of this 
subsection 26A must be made to Pontiac in writing within thirty (30) days from 
the effective date of termination, and if Pontiac does not receive a written 
application for such assistance within that time, Pontiac shall be released trom 
any and all obligations hereunder. 


B. Premises Leased by Dealer 

1. Terminations to Which Applicable.—In the event of termination of this 
Agreement by Pontiac under the provisions of subsections B (2), B (3) or 
C of Section 23 hereof, or in the event Pontiac terminates this Agreement because 
of Pontiac's failure to secure or maintain any required license or renewal thereof 
as provided in subsection B (1) of Section 23 hereof, but not otherwise, the 
provisions of this subsection 26B shall apply. 

2. Premises to Which Applicable.—The provisions of this subsection 26B shall 
be applicable only to premises leased by Dealer and used by Dealer solely in the 
performance of Dealer’s obligations under this Agreement, or solely in the 
performance of Dealer’s obligations under this Agreement and one or more 
other dealer or distributor Agreements with Chevrolet, Oldsmobile, Buick, Cadil- 
lac or GMC Truck & Coach Divisions of General Motors Corporation, if any, and 
such one or more other dealer or distributor Agreements are terminated simul- 
taneously with the termination: of this. Agreement.;. provided, moreover, that 
the premises involved shall have been leased by Dealer, and the lease or leases 
shall have been in effect, prior to the time Dealer had knowledge that a termina- 
tion on one of the bases specified in subsection 26B 1 above would become effec- 
tive, and the lease or leases of the premises shall continue subsequent to the 
effective date of termination of this Agreement. 

3. Pontiac’s Obligation.—Upon the written request of Dealer made to Pontiac 
within the time hereinafter specified, Pontiac will endeavor to assist Dealer in 
the liquidation of Dealer’s obligation under any existing lease or leases of the 
aforesaid premises, to the end that the equities of Dealer will be protected and 
the normal losses incident to the liquidation of a business will be minimized. In 
providing such assistance to Dealer, the following conditions shall apply: 

(a) Dealer’s application for assistance will include a written representation to 
Pontiac of Dealer’s intention to retire from the business of selling new or used 
motor vehicles in the general selling area wherein Dealer operated under this 
Selling Agreement. 

(b) The assistance to be provided by Pontiae hereunder will be in the form 
of (i) locating a tenant or tenants, satisfactory to the Lessor or Lessors, who 
will offer to sublet the premises for the balance of the term of the lease or 
leases or who will take an assignment and assume the obligations of such lease 
or leases; or (ii) effecting arrangements satisfactory to Pontiac and the Lessor 
or Lessors whereby the lease or leases with Dealer. will be canceled; or (iii) 
the subletting by Pontiac of the premises from Dealer, provided that the un- 
expired term of the lease or leases shall not be in excess of twelve (12) months 
from the effective date of termination of this Agreement. In the event Pontiac 
does not locate a sublessee or assignee, or arrange for the cancellation of Dealer's 
lease or leases, or sublet the premises, as provided above, Pontiac will pay as 
reimbursement to Dealer for the monthly rental specified in Dealer’s lease and 
paid by Dealer for a period of twelve (12) months after the effective date of 
termination, or for the baalnce of the term of tke lease, whichever shall be the 
lesser, (1) a fair monthly rental, as of the date of termination, as determined 
by three real estate appraisers, one selected by Pontiac, one selected by Dealer 
and the third selected by the other two appraisers, or, at the option of Pontiac, 
(2) the monthly rental specified in the lease. 

(c) If for a period of more than one (1) month immediately following the 
effective date cf termination, the premises involved or any part thereof are 
occupied by Dealer or by anyone else for business or any other purpose, Pontiac 
will be discharged from its obligation hereunder to reimburse Dealer for rental 
paid as aforesaid with respect to any month for any part of which the premises 
or any part thereof are so occupied; provided, however, that where the dealer- 
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ship premises consist of more than one parcel of property or more than one 
building, each of which is separately useable, distinct and apart from the whole 
premises or any other part thereof, with appropriate ingress and egress, each 
such parcel or building may be considered separately for the purpose of this 
subsection 26B3 (c). 

(d) If requested by Pontiac, Dealer shall use its best efforts to effect a settle- 
ment of any lease or leases with the Lessor or Lessors to the same extent as if 
Pontiae were not obligated, as provided herein, to assist Dealer in the liquida- 
tion of Dealer’s obligations under any existing lease or leases, but any settlement 
shall be approved by Pontiac before being finally accepted by Dealer. Any re- 
duction in rental as a result of any such settlement shall proportionately reduce 
Pontiae’s obligation hereunder. 

(e) If the premises involved are also used by Dealer in the performance of 
Dealer’s obligations under one or more other dealer or distributor Agreements 
with Chevrolet, Oldsmobile, Buick, Cadillac or GMC Truck & Coach Divisions 
of General Motors Corporation, which are terminated simultaneously with 
the termination of this Agreement, such other Division or Divisions of General 
Motors Corporation will arrange with Pontiac as to which Division will assume 
the obligations to Dealer under this subsection 26B, and Dealer will be so notified 
in writing. 

(f) Upon receipt of a bona fide offer from a prospective tenant or tenants 
satisfactory to the Lessor or Lessors, Dealer will sublet Dealer’s premises or 
assign the lease or leases thereon. In the event Pontiac arranges a cancellation 
of the lease or leases on Dealer’s premises without cost to Dealer, Dealer will 
execute a cancellation agreement with the Lessor or Lessors. The failure of 
Dealer to sublet the premises, to assign the lease or leases, to execute a can- 
cellation agreement with the Lessor or Lessors or to use its best efforts, if re- 
quested, to effect a settlement, all as provided above, shall constitute a complete 
release of Pontiac from any further obligations under this subsection 26B. 

(zg) Any application for assistance from Pontiac under the provisions of this 
subsection 26B must be made to Pontiac in writing within thirty (30) days 
from the effective date of termination, and if Pontiac does not receive a written 
application for such assistance within that time, Pontiac shall be released from 
any and all obligations hereunder. 

(h) In the event Dealer’s obligations under existing leases are not otherwise 
liquidated and Dealer is entitled to reimbursement from Pontiac under the pro- 
visions hereof for any rentals paid by Dealer, Dealer shall file its claim for 
such reimbursement with Pontiac within two (2) months after the expiration 
of the period covered by such claim. Pontiac shall have access to and may 
audit Dealer’s books and records insofar as may be necessary to verify claims 
filed under this subsection 26B. 

(i) The term “Dealer” as used herein shall be interpreted to include Dealer’s 
executor(s), administrator(s) or representative(s) in the event the Selling 
Agreement is terminated in accordance with the provisions of subsection B (3) 
of Section 23 hereof. 


(’. Negotiations 

The provisions of subsections 26A and 26B dealing as they do with situations 
as they will arise in the future must of necessity be stated in broad terms, and 
to accomplish the fair and equitable results intended all negotiations and trans- 
actions contemplated by subsections 26A and 26B will be carried on in the 
utmost of good faith on the respective parts of both Dealer and Pontiac. 


D. Termination Due to Death of Dealer 

If this Agreement is terminated due to the death of Dealer or any person 
named in Paragraph Third hereof, Pontiac, if requested to do so, and without 
assuming any legal obligations or liability with respect thereto, will render 
assistance to the representatives of the estate of Dealer in locating a purchaser 
or lessee for any premises owned by Dealer and used in the performance of 
Dealer’s obligations under this Agreement at the time of said termination. 


GENERAL PROVISIONS 
27. SUPPLEMENTAL PROVISIONS 


In view of the desire of Dealer and Pontiac to keep the provisions hereof cur- 
rent with the distribution practices in the automobile industry, which practices 
may vary from time to time as the result of the enactment of Federal or State 
laws or new or different interpretations by the courts or governmental agencies 
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or existing laws, it is agreed that this Agreement may be supplemented at any 
time to include provisions relating to the general subject matters of “bootlegging”, 
“territory security” and “service responsibility”, as those terms have been used 
or interpreted by Congressional Committees or Subcommittees in hearings or in 
proposed legislation, provided that such supplemental provisions are incorporated 
in the Selling Agreements of all other Pontiac dealers in jurisdictions in which 
such provisions are not prohibited by State or local laws. 


28. DEALER NOT MADE AGENT OR LEGAL REPRESENTATIVE OF PONTIAC 


This Agreement of which these Terms and Conditions are a part does not con- 
stitute Dealer the agent or legal representative of Pontiac for any purpose what- 
soever. Dealer is not granted any express or implied right or authority to as- 
sume or to create any obligation or responsibility in behalf of or in the name of 
Pontiac or to bind Pontiac in any manner or thing whatsoever. 


29, RESPONSIBILITY FOR DEALER’S COMMITMENTS 


Except insofar as it is specifically provided otherwise in this Agreement, 
Dealer shall be solely responsible for any and all obligations or responsibilities in- 
curred or assumed by Dealer in the performance of this Agreement. 


30. LOCAL TAXES 


Dealer hereby certifies that all motor vehicles and chassis, parts, accessories 
and items similar thereto purchased from Pontiac are for resale in the course 
of Dealer’s business. Dealer further certifies that Dealer has obtained any 
license required to collect sales or use taxes incurred in any such resale trans- 
actions, and that the number, if any, of such license has been or will be fur- 
nished to Pontiac. Dealer agrees, as to any such motor vehicles and chassis, 
parts, accessories or items similar thereto which are withdrawn from stock 
and put to a taxable use in lieu of or prior to resale, and as to any tangible prop- 
erty which Dealer purchases for use and not for resale, to pay directly to the 
appropriate taxing authority any sales, use or similar taxes incurred by such 
use or purchase, to file any tax returns required in connection therewith, and to 
hold Pontiac harmless from any claims or demands made by such taxing au- 
thority with respect thereto. 

81, NOTICES 


Any notice required to be given by either party to the other under or in con- 
nection with this Agreement shall be in writing and delivered personally or by 
mail. Notices to Dealer shall be directed to Dealer, or its representative at 
Dealer’s place of business; notices to Pontiae shall be directed to the Zone 
Manager of the area in which Dealer is located. 


32. NO IMPLIED WAIVERS 


The failure of either party at any time to require performance by the other 
party of any provision hereof shall in no way affect the full right to require 
such performance at any time thereafter. Nor shall the waiver by either party 
of a breach of any provision hereof constitute a waiver of any succeeding breach 
of the same or any other such provision nor constitute a waiver of the provision 
itself. 

33. APPLICABLE LAW 


This Agreement is to be governed by and construed according to the laws of the 
State of Michigan. If, however, any provision in anywise contravenes the laws 
of any state or jurisdiction where this Agreement is to be performed, such pro- 
vision shall be deemed not to be a part of this Agreement therein. 


34. SOLE AGREEMENT OF PARTIES 


There are no other agreements or understandings, either oral or in writing, 
between the parties affecting this Agreement or relating to the sale or servicing 
of Pontiac motor vehicles, chassis; parts or accessories. 

This Agreement cancels and supersedes all previous agreements between the 
parties. 

No change in, addition to, or erasure of any printed portion of this Agree- 
ment (except the filling in of blank lines) shall be valid or binding upon Pontiac 
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unless the same is approved in writing by the General Sales Manager of 
Pontiac. 

No agreement between the parties which is at variance with any of the 
provisions of this Agreement or which imposes definite obligations upon either 
party not specifically imposed by this Agreement or which is intended to be 
effective or performed following the expiration or other termination of this 
Agreement and imposes obligations or extends the time for performance thereof 
other than as provided in this Agreement shall be binding upon either party 
unless it bears the facsimile signature of the General Sales Manager and, except 
for Dealer Price Lists, is countersigned by an Assistant General Sales Manager, 
a Regional Manager or Zone Manager of Pontiac, and is executed or accepted by 
Dealer. 

Form 457 3-56 
Printed in U. 8. A. 


Pontiac Motor DIvIsIoNn 
GENERAL MOTORS CORPORATION 
(Hereinafter sometimes referred to as Pontiac) 
DEALER PRICE LIST NO. 3-56 
Effective March 1, 1956 
APPLICATION OF PRICE LIST 


The prices, terms, charges and discounts contained herein shall apply to 1956 
Model Pontiac motor vehicles and chassis and to optional equipment, parts, and 
accessories sold and shipped by Pontiac to Dealers, on and after March 1, 1956. 

This Price List cancels and supersedes all previous price lists and is subject 
to change without advance notice. The prices, terms, charges, and discounts 
contained herein shall remain in effect unless and until superseded by action 
of Pontiac. 

This Price List is subject to the terms of the Dealer's current Selling Agree- 
ment. 

I. LIST PRICES AND OTHER CHARGES BY BODY TYPES 


The list prices of 1956 Pontiac motor vehicles and chassis and the charges to 
Dealer for factory handling (E. O. H.) which includes reimbursement for Fed- 
eral Excise Taxes, by body types are as follows: 


| j 
Chieftain 860 | Chieftains70 | Star Chief 


| List Price List Price | | List Price 


| at Pontiac, lz.0.H1| at Pontiac, E.0.41.| at Pontiac, |E.0.H. 
Michigan ! | Michigan ! | Michigan ! | 


| 


Chieftain: 
860 2-Noor Sedan 
860 4-Door Sedan ea gane 
860 Catalina Coupe..............-.--.} 
60 Catalina Sedan | 
860 2-Door Station Wagon 
860 4-Door Station Wagon 
870 4-Door Sedan $2,202 | $172 
870 Catalina Coupe | ae Soda ie 2, 264 | 177 
870 Catalina Sedan wigs sta eUe Stok 2,314/ 181 
870 4-Door Station Wagon__-..._._.--!- 2, 513 | 196 
Star Chief: } 
Custom Station Wagon 


| 
122’ WHEELBASE 
| 
| 


124’ WHEELBASE 


4-Door Sedan 

Convertible Coupe 

Custom Catalina Coupe. --.._---- 
Custom Catalina Sedan__....... ‘ 








' Ineludes price of spare tire. 
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II. DEALER’S DISCOUNT 


A discount of 24 percent from the List Prices shown above is applicable on 
all 1956 Pontiac motor vehicles and chassis. 


Factory-Installed Accessories and Optional Equipment 


A charge will be made to Dealer for each item or group of accessories and 
optional equipment installed at the Factory on the aforesaid motor vehicles in 
accordance with the applicable prices issued by Pontiac and in effect at the 
time of shipment, F. O. B. Shipping Point. 


Miscellaneous 

In addition to the foregoing, charges may be made for special items or services 
furnished in respect of the aforesaid motor vehicles including E. O. H. on optional 
equipment where applicable. 


III. DESTINATION CHARGES 


All 1956 Pontiac motor vehicles and chassis are priced F. O. B. Pontiac, Michi- 
gan. ‘These prices do not include delivery and transportation charges or any 
additional expense beyond that ordinarily incurred in connection with loading 
cars. Pontiac will prepay all transportation charges on shipments of Pontiac 
motor vehicles and chassis made to Dealer, and Dealer will pay, Pontiac destina- 
tion charges to be determined and established by Pontiac for delivery of Pontiac 
motor vehicles and chassis to Dealer’s established railroad delivery point. A 
copy of such destination charges, which shall not exceed the maximum destina- 
tion charge of $135.00 for basic vehicles, will be furnished to Dealer by Pontiac. 

The maximum destination charge specified above may be increased or de- 
creased by Pontiac from time to time. 

In addition, if deliveries are made to Dealer at Dealer’s place of business, 
Pontiac will establish and Dealer will pay reasonable charges for such deliveries, 


IV. TERMS 


Cash, sight draft and sight draft with bill of lading attached—collection and 
exchange charges added. 
Vv. CASH BONUS 


In addition to the discount specified herein, Dealer will be paid on each new 
Pontiac motor vehicle or chassis purchased directly from Pontiac, a cash bonus 
according to the selling area in which such Dealer is located as set forth in the 
following schedule, provided that where such Dealer is located in a selling 
area for which more than one cash bonus is established by such schedule. Dealer 
shall be paid only the highest applicable cash bonus: 

1. To all Dealers located in cities or towns where Pontiac has only one dealer— 
$10.00 per unit. 

2. To all Dealers located in cities or towns where Pontiac has two or more 
dealers—$15.00 per unit. 

3. To all Dealers located in the following Metropolitan Areas designated by 
Pontiac, provided, however, that for this purpose Pontiac shall have the right 
to describe, define, and change such Metropolitan Areas at any time and the 
decisions of Pontiac thereon to be final and conclusive on all parties—$20.00 per 
unit, Atlanta, Ga.; Baltimore, Md.; Birmingham, Ala.; Boston, Mass.; Buffalo, 
N. Y.; Chicago, Lll.; Cincinnati, Ohio; Cleveland, Ohio; Columbus, Ohio; Dallas- 
Ft. Worth, Texas; Denver, Colo.; Detroit, Mich. ; Houston, Texas; Indianapolis, 
Ind.; Kansas City, Mo.; Los Angeles, Calif.; Louisville, Ky.; Miami, Fla.; Mil- 
waukee, Wis. ; Minneapolis-St. Paul, Minn.; New Orleans, La. ; Greater New York, 
N. Y.; Omaha, Neb.; Philadelphia, Pa.; Pittsburgh, Pa.; Portland, Ore.; Provi- 
dence, R. I.; Rochester, N. Y.; San Diego, Calif.; San Francisco-Oakland, Calif. ; 
St. Louis, Mo.; Seattle, Wash.; Washington, D. C. 

This cash bonus shall not apply or be paid, nevertheless, with respect to any 
Pontiae motor vehicle or chassis sold by the Dealer to the United States or any 
State, County, or Municipal Corporation or the American Red Cross where the 
sale was originated by Pontiac or to cars owned and used by Pontiae which are 
purchased by Dealer for resale. 

This cash bonus, after deduction therefrom of any sums owing to Pontiac, shall 
be paid or credited to Dealer within a reasonable time aiter the close of the 
applicable calendar year or in the event of the prior termination of Dealer’s 
Selling Agreement, within a reasonabie time after such termination. 
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VI. PARTS AND ACCESSORIES DISCOUNTS AND TERMS 
1. Prices 


Dealer’s purchases of new parts and accessories will be invoiced at Dealer Net 
Prices established from time to time as specified in the Pontiac Dealer Parts 
Price Schedule and in the Pontiac Package Accessory Price List and Supple- 
ments thereto in effect at the time of shipment, F. O. B. Shipping Point. 


2. Prepaid Transportation 


Prepaid Transportation from shipping point to the city where Dealer’s place of 
business is located, will be allowed on any individual order for P, PX, C, CX, L 
and LX parts, exclusive of bodies, or any individual order for P, PX, C, CX, L 
and LX accessories, provided the order equals or exceeds $50.00 at Dealer Net 
Prices, except that prepaid transportation will be allowed only to the Port of 
Departure from the United States mainland on such orders being shipped to the 
Territory of Alaska. 

Pontiac reserves the right to select the carrier for transporting shipments 
referred to in this Paragraph 2. 


3. Transportation on Returned Exchange Items 


Transportation charges will be allowed Dealer on one return shipment per 
month of exchange items as specified by Pontiac from time to time. 
4. Terms of Payment 

The parts and accessories account of Dealer is due and payable, as per state- 
ment rendered, on or before the tenth (10th) of the month following the date of 
billing. 

If parts and accessories account is not paid as specified above, Pontiac reserves 
the right to make further shipments C. O. D. 

Shipments so made sha!l not be released from C. O. D., but must be taken up 
and accepted by Dealer on a C. O. D. basis. 


5. Unsalable Parts Return Plan 


During the months of February, March, or April of each year Dealer may 
return to Pontiac one shipment of new, unused and undamaged Pontiac parts 
purchased from Pontiac or purchased from an outgoing Pontiac dealer as a part 
of Dealer’s initial Pontiac parts stock, which Dealer considers to be surplus, 
obsolete, or otherwise unsalable in Dealer's parts inventory for a maximum credit 
value of not to exceed four percent (4%) of Dealer’s net purchases of such parts 
during the previous calendar year. Pontiae will credit Dealer’s open account 
for such returned parts with the Dealer Net Prices therefor in effect at the time 
such parts are received by Pontiac or, if such parts are not listed in Pontiac’s 
current Dealer Parts Price Schedule, with the last Dealer Net Prices at which 
they were sold by Pontiac. In the event of the termination of Dealer’s Selling 
Agreement, the maximum credit value of not to exceed four pereent (4%) shall 
also apply to Dealer’s net purchases of such parts during the period between 
January 1st and the effective date of termination in the calendar year in which 
such termination becomes effective. The return of such parts shall be subject to 
the following further conditions: 

(a) Only those Pontiac parts will be eligible for return hereunder which were 
listed for service in any of the Pontiac Dealer Parts Price Schedules which were 
in effect during the current and two preceding calendar years. 

(|) Dealer shall submit, during the months of February or March on forms 
specified by Pontiac, an itemized list of the parts selected for return. In the 
event of termination of Dealer’s Selling Agreement, such list shall be submitted 
within a reasonable time after the effective date of termination. Pontiae will 
thereafter authorize shipment and designate the designation(s) to which such 
parts shall be delivered with transportation charges prepaid by Dealer. A 
packing slip itemized the material returned shall accompany such shipments. 

(c) All returned parts shall, upon acceptance and credit being passed, becomes 
the property of Pontiac. 

(d) Parts not eligible for return and parts returned in excess of the four per- 
cent (4%) of net parts purchased will be shipped back to Dealer transportation 
charges collect. 


6. Parts Wholesale Compensation Plan 


Dealer will be granted an overriding discount on qualified wholesale sales 
(less returns and repurchases) of Pontiac parts purchased from Pontiac or 
purchased from an outgoing Pontiac dealer as a part of Dealer’s initial Pontiac 


77353—56——-15 
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parts stock and sold to wholesale customers, such as, the various types of in- 
dependent garages and repair shops; Federal, State and Municipal Govern- 
ment agencies ; and other customers generally recognized in the trade as “Whole- 
sale Customers”, subject, however, to the right of Pontiac to: 

(a) Determine which customers are generally recognized in the trade as 
“Wholesale Customers”, and 

(b) Establish the amount of overriding discount to be paid on parts as set 
forth under the heading ‘“‘Wholesale Compensation” in the Pontiac Dealer Parts 
Price Schedules from time to time. 

Within fifteen (15) days after the close of each month during the calendar 
year, Dealer shall make application and submit proof satisfactory to Pontiac 
with respect to all wholesale parts sales for which Dealer makes claim for pay- 
ment of the applicable overriding discount. 

In the event Dealer does not make application within fifteen (15) days after 
the close of a month, application for that month will be deferred to the close of 
the following month. The failure of Dealer to make application for wholesale 
overriding compensation for any calendar year within thirty (80) days after the 
close of such year shall constitute a waiver of any claim and bar any future 
claims for payment for that year. 

Dealer will submit claims for overriding discount on forms provided by Pontiac 
for this ptrpose. 

Dealer making claim for overriding discount under this Plan shall retain 
copies of documents supporting such claim for a period of two (2) years from 
the date of application. 


7. New C, CX, L and LX Parts Returned 


New C, CX, L and LX parts returned to Pontiac by dealer within ninety (90) 
days after receipt thereof by Dealer will be credited to Dealer’s open account at 
Dealer Net Prices in effect at the time of receipt of such parts by Pontiac 
Transportation must be prepaid by Dealer. 


VII. ADVERTISING AND PROMOTIONAL FUND 


A. Dealer Contribution 


Pontiae will collect the sum of Twenty-Five Dollars ($25.00) for each new 
Pontiae motor vehicle and chassis purchased and paid for by Dealer, and such 
sums will be credited to the dealer portion of the Advertising and Promotional 
Fund for the account of Dealer. 

(1) Use of Contributions.—The amounts contributed by Dealer shall be used 
solely in paying the cost of local advertising, including preparation expense, in 
the area described in Paragraph First of Dealer’s Selling Agreement, through 
such local advertising media as will benefit Dealer. If a dealer desires to par- 
ticipate in local advertising with another Pontiac dealer or Pontiac dealers in 
a community outside the area described in Paragraph First of his Selling Agree- 
ment, he may do so provided that he shall have reached an agreement in writing 
with the dealer or dealers in whose area such community is located as to the 
amount per motor vehicle or chassis which is to be taken out of his contributions 
to the Fund and applied to such advertising. A copy of said agreement shall be 
furnished to Pontiac. 

All local advertising to be paid for out of the dealer portion of the Fund shall 
earry the name and address of Dealer except that if that is impractical where 
more than one dealer contributes to the advertisement, a suitable group reference 
will be used. 

(2) Accounting for Contributions.—Contributions to the Fund shall be credited 
to the Fund for the joint account of all dealers involved where two or more 
Pontiac dealers are located in the same city or town or where one or more dealers 
are located in a community suburban to a large city and advertising in said 
large city substantially covers such suburban community, or where two or more 
dealers are located within a group of communities which may be considered as a 
common area for purposes of local advertising. Contributions by all other deal- 
ers shall be credited to the Fund for the separate account of each dealer involved. 

If a local advertising medium, such as a television station, covers a reception 
area wherein two or more dealers are located, Pontiac may establish a joint 
fractional account for such medium which may be credited with a designated 
amount per motor vehicle and chassis to be charged to the Fund accounts of 
dealers located within the reception area of such medium. Where there is a joint 
account in such area, such joint fractional account credit will be charged to such 
account. 
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With respect to contributions of dealers which are credited to the Fund for 
the separate account of each such dealer, the unspent portion, if any, of any such 
dealer’s contribution, upon termination of his Selling Agreement, shall be re- 
funded. With respect to contributions of dealers located in cities, towns, and 
communities where dealers’ contributions are credited to the Fund for the joint 
account of all the dealers involved, and with respect to a joint fractional account, 
a dealer upon termination of his Selling Agreement, shall receive as a refund that 
percentage of the net increase in the unspent portion, if any, of the joint account 
Fund or the joint factional account Fund, accumulated during the period the 
dealer has contributed to such joint account or joint fractional account, but not 
to exceed a period of five (5) years, as his contributions to the Fund during such 
period bears to the total contributions of all dealers to the Fund during such 

eriod. 

” As soon as practicable after the close of each calendar year during the term 
of this Agreement, or in the event of termination of this Agreement, as soon as 
practicable after the effective date of termination, Dealer shall be furnished 
with a statement of Dealer’s account in dealer portion of said Fund or of the 
joint account or joint fractional account to which Dealer has contributed. Such 
statement shall show the total advertising expenditures by media classification 
charged against said account, the total collections and the resulting balance, and 
in the ease of a joint account or a joint fractional account, the amount of the 
individual contribution of Dealer. 


B. Factory contribution 


Pontiae will pay into the Advertising and Promotional Fund the sum of 
Twelve Dollars end fifty cents ($12.50) for each new Pontiac motor vehicle and 
chassis purchased and paid for Dealer, and such sums will be credited to the 
factory portion of the Fund. 

The factory portion of the Fund may be used by Pontiac for advertising of 
such type and at such time and place as, in the opinion of Pontiac, will most 
effectively serve the dealer needs or interests es determined by Pontiac. 

This Price List is hereby declared to constitute a modification and supplement 
to Dealer’s current Selling Agreement and is hereby approved as such by the 
yeneral Sales Manager of Pontiac. 

Pontiac Moror DIVISION, 
GENERAL Motors CORPORATION, 
By FrRaNK Bripce, 
General Sales Manager. 


(The Dealer should attach this Price List to Dealer’s current Selling Agreement.) 


DETACH AND RETURN TO ZONE OFFICE 


City or Town 

Received from Pontiac Motor Division, General Motors Corporation designated 
as “Pontiac”, Price List No. 3-56, effective March 1, 1956, the terms of which 
are hereby accepted, it being understood and agreed that the applicable prices, 
terms, charges and discounts contained therein shall apply to 1956 model Pontiae 
motor vehicles and chassis, and to optional equipment, parts and accessories sold 
and shipped to the undersigned on and after March 1, 1956, unless and until 
superseded by action of Pontiac. 


Witness 
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Form 452—36 A ADD 
U. S. A. 5M 3-56 
Pontrac Motor Division 


GENERAL MOTORS CORPORATION 


INTERIM AGREEMENT ADDENDUM 
To DEALER SELLING AGREEMENT 


In consideration of the mutual agreement of the parties, the current Pontiac 
Dealer Selling Agreement in effect between them is hereby amended to include 
the following additional provisions: 

1. In the event of termination of this Agreement by reason of the death or 
ineapacity:> (for esavons of health) Of... 5. 2 10 eee edad didn ne 
named in Paragraph Third hereof, Pontiac will offer an Interim Selling Agree- 
ment for a term comprising the next succeeding twenty-four (24) months follow. 


ing the date of termination of this Agreement to_.-~.-..-. eb 
ominee) 
who is hereby named by the dealer executing this Addendum as his nominee 
to operate the successor Dealership, mene: ~~ es ie lien bist ci . 
Nominee) 


(a) at the time of the death or incapacity of the person named in Paragraph 
Third, has been and is actively participating in the business operations of the 
Dealership, (b) is ready, able and willing to comply with the Operating Require- 
ments of the then current standard form of Pontiac Dealer Selling Agreement, 
(c) will actively and, in fact, manage the operations of the successor Dealer- 
ship, and (d) will own or acquire within a reasonable time after the date of 
such termination, a financial interest of at least twenty-five per cent (25%) 
in the successor Dealership. Three (3) months prior to the expiration of the term 
of such Interim Selling Agreement, Pontiac shall make a determination, on the 
basis of performance during the term of the Interim Selling Agreement, as to 


the qualifications and enllity Of. iu ccncesn Las cl ase ieual widest Jans » &aS owner 
(Nominee) 


and manager of the Dealership, and if in the opinion of Pontiac.__._._....--._.__. 
(Nominee) 


has the required qualifications, and has satisfactorily performed the terms and 
conditions of the Interim Selling Agreement, the form of Selling Agreement 


then being offered to Dealers by Pontiac will be offered to____._._._____-_-_-______ 
(Nominee) 


for the term specified therein. 

2. In addition, in the event of such termination, Pontiac will, at the election 
of the Dealer executing this Addendum made as hereinafter provided, approve 
the acquisition or retention by the widow of the Dealer of a financial interest 
of at least twenty-five per cent (25%) in the successor Dealership for the period 
of the Interim Agreement and the succeeding standard form of Selling Agree- 
ment, if any, offered and executed under Paragraph 1 above, subject to the follow- 
ing conditions: 


i TO WO OB. i a shall, within 
(Nominee) 


a period of thirty (30) days from the effective date of such termination, enter 
into a written agreement setting forth the rights and obligations of the parties 
with respect to the matters set forth in Subparagraphs B and C immediately fol- 
lowing. Such agreement shall be subject to approval of Pontiac. 

Ty. . weicicsins haiti cass eeibcslanicnaanllaabainaaicacinsiibdaia ,» aS operator of the successor Dealership, 

(Nominee) 

whether operating under an Interim Agreement as aforesaid or under a standard 
Pontiae Dealer Selling Agreement, shall be obligated to own a minimum of 
twenty-five percent (25%) financial interest therein and shall have the oppor- 
tunity to increase his investment from salary, bonus, and dividends from the 
Dealership so that at the end of five (5) years, including the two-year period of 
the Interim Agreement, if any, he may acquire complete financial ownership at 
book value of the Dealership assets. 


OP ee gS ee Uf ee will be 
Nominee) 


( 
permitted, if he so elects, to use other additional funds, subject to the approval 
of Pontiac, in completing the buy-out, or he may complete the buy-out earlier if 
acceptable to the widow and Pontiac. 
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3. The undersigned Dealer (does) (does not) (strike out whichever is not 
applicable) desire his widow to retain or secure a financial interest in the suc- 
cessor Dealership as outlined in Paragraph 2 above. 

4. This Interim Agreement Addendum may be cancelled by Dealer only upon 
written approval of Pontiac. 

This Interim Agreement Addendum is not valid until and unless it bears the 
facsimile signature of the General Sales Manager and is countersigned by an 
Assistant General Sales Manager, Regional Manager or Zone Manager of Pontiae 
Motor Division, General Motors Corporation. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 
triplicate this day of 9 


Dealer 
PontTr1Ac Moror Division, 
GENERAL MOoToRS CoRPORATION, 


FRANK BRIDGE, 
General Sales Manager. 


Officer of Firm and Title 
Town and State Zone Manager 


Witness: 


FORM 452-56 B-ADD 
U.S.A, 5M 3-56 
PontTIAc Motor DIvIsion 


GENERAL MOTORS CORPORATION 
WIDOW’S FINANCIAL PARTICIPATION ADDENDUM 


To DEALER SELLING AGREEMENT 


In consideration of the mutual agreement of the parties, the current Pontiac 
Dealer Selling Agreement in effect between them is hereby amended to include 
the following additional provisions: 

In the event of termination of this Agreement by reason of the death or 
inc apacity (for reasons of health) of 
named in Paragraph Third hereof, and a new Selling Agreement covering the 
Dealership point to which this Agreement is applicable is offered to and is 
accepted and executed by 
named in Paragraph Third hereof, under Section 24D hereof, Pontiac will, in 
accordance with the approval of 
evidenced by his execution of this Addendum, 
retention by the widow of 
a financial interest of 
in the successor Dealership subject to the following conditions: 

A. The widow and shall, within 
a period of thirty (30) days from the effective date of such termination, enter 
into a written agreement setting forth the rights and obligations of the parties 
with respect to the matters set forth in Subparagraphs B and C immediately 
following. Such agreement shall be subject to approval of Pontiac. 

Da cement as operator of the 
na Dealership shall be obligated to own a minimum of twenty-five percent 

25%) financial interest therein and shall have the opportunity to increase his 
aveatelalal from salary, bonus and dividends from the Dealership so that at 
the end of five (5) years he may acquire complete financial ownership at book 
value of the Dealership assets. 

C. At the end of the five (5) year period 
will be permitted, if he so elects, to use other additional funds, subject to the 
approval of Pontiac, in completing the buy-out, or he may complete the buy-out 
earlier if acceptable to the widow and Pontiac. 

This Widow’s Financial Participation Addendum may be cancelled by 


nd 
by submitting a written cancellation agreement to Pontiac. 
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This Widow’s Financial Participation Addendum is not valid until and unlesg 
it bears the facsimile signature of the General Sales Manager and is counter- 
signed by an Assistant General Sales Manager, Regional Manager or Zone 
Manager of Pontiac Motor Division, General Motors Corporation. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in 


ipmears Hie ee Oy Gr ee ere 7, aoe 
TIS aaa taal ah Oe NE i cast Pontiac Motor Drvision, 
Firm Name GENERAL MoTors CorPpORATION 
By .-.---- Giicee Ge) ~~~-----~-~------ FRANK BRIDGE, 
By cer of Firm and Title General Sales Manager. 
, Officer of Firmand Title __ By ------------ intents Go. 
By _ Se Soe ee fone Manager 


Officer of Firm and Title 
Down ‘aut Wheto. 2 Se ek. hike 
Witness: ___ 


Mr. Kuiern. Thank you very much. We appreciate your coming 
here and helping us. 
(The statement of Mr. Curtice is as follows :) 


STATEMENT OF HARLOW H. CurtTICcE, PRESIDENT, GENERAL Motors, ON DISTRIBU- 
TION POLICIES AND PRACTICES OF GENERAL MOTORS 


It is my understanding that the purpose of these hearings by your sub- 
committee is to obtain information on the distribution phase of the auto- 
mobile business. I am informed that you are interested principally in four 
subjects having to do with distribution—namely, dealer relations, bootlegging, 
financing, and transportation charges. 

In this statement I propose to deal with the first two subjects—dealer rela- 
tions and bootlegging—in some detail. Mr. Frederic G. Donner, vice president 
in charge of the financial staff, will discuss transportation charges, and Mr. 
Charles Stradella, president of General Motors Acceptance Corp., will dis- 
cuss financing. 

DEALER RELATIONS 
A Unique Relationship 


There seems to be some misunderstanding as to the nature of the relation- 
ship between manufacturer and dealer in the automobile industry. I note a 
tendency to think in terms of the relationship between other retailers and 
their sources of supply. Actually, a careful consideration of the inherent ele- 
ments involved, and particularly the high degree of interdependency, will clearly 
indicate that the relationship is unique. 

The word “retailer” is susceptible of a fairly broad range of definitions. At 
one end there is the merchant who buys from a manufacturer or wholesaler 
one or a number of more or less standard items for resale—clothing, furniture, 
groceries and the like. Such a merchant is practically as well as lega'ly inde- 
pendent of the manufacturer. The latter is nothing more than a source, and 
more frequently one of a number of interchangeable sources of goods for resale. 

At the other end of the retail distribution scale is the agency relationship. 
Here the retail operation is managed by the legal agent of the manufacturer. 
It may be a branch or a subsidiary of the manufacturer. Technically an 
agent is neither practically nor legally independent. 

From a practical standpoint the automobile dealer’s relationship to the 
manufacturer lies somewhere in between these two extremes that I have just 
mentioned. Legally he is not the agent of the manufacturer. Yet, in his com- 
munity he is looked upon as the manufacturer’s “representative.” The degree 
of business success he is able to earn in his community depends importantly 
upon the quality and value of the product with which the manufacturer has 
provided him. 

Conversely, the success the manufacturer enjoys in all markets, throughout 
the country, is determined in substantial degree by how well his “representa- 
tives’”—the dealers—perform their functions. In other words, an unusual mu- 
tuality of interests exists between the automobile manufacturer and the dealer. 

Unlike thousands of items customers buy “off-the-shelf” every day, the auto- 
mobile is an unusual product in a number of respects. For one thing, the auto- 
mobile is a highly complex mechanical product. Yet it is operated daily by 
millions of persons, many without mechanical knowledge and skill. It is sold 
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through thousands of retail outlets and represents a large investment for the 
average purchaser. Today most new-car purchases involve the trade of a used 
ear. 

To assure customer satisfaction, facilities must be provided to service the 
ear throughout its useful life. 

The facilities and organization required by the dealer to effectively display, 
sell, and service automobiles necessarily represent a substantial investment. 
Similarly, the manufacturer requires substantial investment and an organiza- 
tion to design and produce progressively better cars in volume. 

In view of these unusual aspects of the automobile as an item of retail mer- 
chandise, it is evident that orthodox “off-the-shelf” merchandising methods are 
not applicable. ‘Department store” distribution of automobiles has been tried 
and each time has failed. 

In the automobile industry the franchise relationship has been evolved as 
the approach best suited to our type of product and to the mutuality of inter- 
ests existing between manufacturer and dealer. It is designed to serve those 
interests and the interest of the customer. 

The agreement between the manufacturer and the franchise holder sets forth 
the conditions governing the purchase at wholesale of automobiles by the dealer. 
However, it does not include provisions regarding maximum and minimum quan- 
tities of merchandise to be furnished or purchased. In a mass production inr- 
dustry such as the automobile industry, provisions of this kind would be burden- 
some, and extremely hazardous for both manufacturer and dealer—much more 
so for the dealer. Few, if any, dealers have available the information and 
data (other than such as pertain to their local situations) to make a reasonably 
accurate estimate of their requirements, a year in advance—or even 3 months 
in advance as is necessary in the automobile industry. They rely to a great 
extent on the manufacturer. 

A feature unique in the franchise approach, and not present in other manu- 
facturer-independent merchant relationships, is the assistance rendered the 
automobile dealer by the manufacturer, This includes technical help and pro- 
grams in phases of the dealer’s business such as sales and servicing, advertising, 
business management, factory training of mechanics, warranty and product serv- 
ice programs. The nationwide network of General Motors service training 
centers is an outstanding example of such assistance. These types of coopera- 
tion involve substantial expenditures by the manufacturer. 

All enterprise involves risk and this is as true of automobile retailing as it 
is of automobile manufacturing. The dealer, sometimes assisted by the man- 
ufacturer, provides capital for his facilities. By virtue of its nature this in- 
vestinent remains reasonably stable. In the normal business cycle it should 
fluctuute only with expansion and growth. Hence it is reasonably permanent, 
capable of liquidation without undue loss if established on a sound basis ini- 
tially and if its value is properly reflected on the books. In other words, the 
enfranchised dealer has the normal investment risk undertaken by anyone who 
enters into a business for a profit. 

A greater risk assumed by the dealer is his complete reliance upon the man- 
ufacturer to supply him with a salable product that has customer appeal. The 
dealer's profits are satisfactory, or less than that, depending upon how well 
he controls his operating costs and expenses. But the opportunity for profit 
is created by the manufacturer in the first place. Unless the manufacturer 
supplies a product that appeals, that has value, and sells in appropriate volume, 
there will be no profit for either. 

The manufacturer bears these same risks of investment and of ability to 
produce a salable product. In addition he assumes several other types of risk. 
One is high annual tooling costs. These can be recouped only if the product is 
properly priced, if it is accepted by the public, and if the enfranchised dealer 
efficiently sells and services the product. These conditions must be met each 
year, year after year, if existing customers are to be retained and new ones 
secured. To gamble with customer goodwill is to put at risk the very existence 
of the business. 

Other obligations of the manufacturer flow from the warranty of his product 
and from legal liabilities in the event a defective part or careless workmanship 
in the assembly of the product results in property damage or personal injury. 
The manufacturer is liable even if a supplier is solely responsible for the faulty 
part. 
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Dealer opinion sought 


Because of its importance I have devoted considerable detail to the elements 
tor in the relationship between manufacturer and dealer in the automobile 
ndustry. 

The welfare of our dealers is of great concern to us in General Motors. How 
can it be otherwise? As I have indicated, in no business is the relationship 
between factory and dealer closer or more important. In none is the success 
of one more dependent on the success of the other. I place having a sound, 
capable dealer organization on a par with having an outstanding product. Both 
are essential to winning the votes of customers. 

We have learned this from long experience. It was many years ago that we 
first began to place emphasis on having what we refer to as “quality dealers.” 
By quality dealers we meant dealers with adequate facilities, sound merchandis- 
ing practices and a sales potential sufficient to enable them to operate at a profit. 

On our part, we considered that an outstanding product, a good selling agree- 
ment, sound factory-dealer policies and equitable administration provide a firm 
foundation for having quality dealers. 

We consider we have always had the best selling agreement in the industry. 
Our policies have been fair, and we had always considered them to be well- 
administered. We recognized that since the war certain changes in merchandis- 
ing practices had occurred. We considered certain of these changes unfortunate, 
and in some areas correction has been beyond our control. 

Last November, as you know, we appeared before another Senate subcommittee. 
The hearings generated a great deal of publicity pertaining to our dealer rela- 
tions—and specifically to our selling agreement and factory-dealer relationships. 
The atmosphere was emotional, and charges were made which were not docu- 
mented or, in our opion, reasonably established. 

However, it appeared to me that where there was smoke there must be some 
fire. How serious the fire, I was determined to find out. 

Following the Washington hearings, I personally had the benefit of talking to 
many dealers who came in to see me on their own initiative, individually and 
in groups. I was impressed with the factual and sincere presentations which 
they made to me. I at once initiated a complete review of the General Motors 
selling agreement and the administration of it. I also initiated a survey of the 
administration of our distribution policies. 

I called a meeting of the General Motors dealer council for the earliest possible 
date (we had had to cancel the November meeting because of the time conflict 
with our appearance in Washington), and asked the members to come prepared 
to give us their views and the views of other dealers in their areas on the selling 
agreement and factory-dealer relations. I told them this matter was of deep 
eoncern to me, that I hoped for a frank discussion and that we would welcome 
suggestions. 

We had a very fine and constructive council meeting. Every council member 
expressed not only his own views but also the views of other General Motors 
dealers in his area. Some had held meetings with groups of dealers; others had 
visited or canvassed dealers. In one instance a dealer had sent out a question- 
naire to 119 dealers in his area. Another had contacted over 200. 

The first day of the coun’il meeting was devoted entirely to the presentation 
of views by the members of the council and to discussion of those views. Nat- 
urally, on some issues opinion was divided. On others there was pretty much 
complete agreement. 

On the second day the corporation presented the material we had been de- 
veloping over a period of several weeks representing proposed revisions and 
additions to the selling agreement and changes in policy and administrative 
procedures. There was a thorough discussion, and additional changes and sug- 
gestions were adopted to arrive at provisions, policies and practices that all 
agreed were reasonable and practical. 


A GM Quality-Dealer Program 

Viewing the results of our deliberations as a whole, I have designated it, “A 
General Motors Quality-Dealer Program.” Such a program entails certain 
responsibilities on the part of the corporation and others on the part or tne 
dealers. Its success depends largely on how each of us assumes our respective 
responsibilities. 

The prime responsibility of the Corporation is to provide a saleable product. 
Certainly, we have done this over the years, and our products for 1956 are out- 
standing in every respect. They represent the very best values for the customer’s 
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dollar. They have achieved an exceptionally high degree of customer acceptance. 

‘he second responsibility of the factory is selecting and locating qualified 
dealers who are to hold the General Motors franchise. This includes providing 
a proper selling agreement. 

Third is the responsibility for the wholesale distribution of our products. We 
must have sound distribution policies and administer them equitably. 

What is the area of dealer responsibility? First, the dealer must provide ade- 
quate facilities for selling and servicing the product. Second, the dealer must 
develop the territory assigned to him and maintain a satisfactory sales and 
service performance. Certainly his natural quest for security must be tempered 
py the realities of a competitive market. He owes it to himself as well as to 
the Corporation to participate aggressively in that market. Third, the dealer 
must set high standards for himself in the conduct of all phases of the business. 

Certain of these mutual responsibilities involve no problems. In the ease of 
others we have found it possible to make substantial improvements in carrying 
them out. For example, we were able to suggest certain additions and revisions 
to the selling agreement which have received the enthusiastic approval of our 
dealers. 


Revised Selling Agreement 

It is my opinion that our revised selling agreement is most equitable andi 
progressive. With your pe:mission, I shall discuss it in some detail. 

Some of the changes and additions to the selling agreement have to do with 
policy. Others are economic changes and still others are general. All are to 
the benefit of the dealer and, we believe, to the ultimate benefit of the customer. 

Succession of qualified person—Two years ago we made provision in our 
dealer contract for sons or sons-in-law who are active in the business to succeed 
a dealer. Now we have taken anotheg.revolutionary step to make it possible 
{or a dealer to nominate any qual fed Piceiie active in the business to succeed 
him, 

Continuation of dealership.—We are providing that if two people are named 
in a contract as owners of a dealership and one dies, is incapacitated, is re- 
moved or withdraws, the other may carry on the business provided he was, 
named because of his qualifications as an operator and either has or acquires 
within a reasonable time a 25-percent financial interest. 

Provision for participation by widow.—We are providing protection for the 
widow of a dealer for a period of 5 years. In conjunction with the dealership 
succession and continuation just mentioned, a dealer may elect that his widow 
retain a finan ial interest in the dealership, amounting to not less than 25 per- 
cent, provided she is associated with a qualified operator who has an initial 
investment of at least 25 percent in the business. He will have the right to ac- 
quire complete financial ownership at the end of the 5-year period. 

Orderly liquidation in event of death.—In the event of death we have provided 
that the division, if requested, will defer termination of the selling agreement, 
for a period of not less than 90 days and not more than 1 year. This will enable 
the estate to have an orderly liquidation of the business. 

Protection of premises in event of termination.—Our contract has recognized 
definite obligations on our part with respect to termination since 1936. The 
revised agreement provides that the dealer may make written request for assist- 
ance in the event of termination (1) because of incapacity, (2) for failure to 
have a state license to operate as a new-car dealer, and (3) for cause on 90 
days’ notice—cause meaning failure to fulfill his obligations under the operat- 
ing requirement provisions of the selling agreement. He will have the same 
privilege if the selling agreement is not renewed upon expiration of its term. 
With respect to owned premises we will help the dealer locate a purchaser or 
lessee for his premises or we will purchase or lease them at a fair and reason- 
able value to be determined by independent appraisal. With respect to premises 
leased by the dealer, we will assist him in locating a substitute lessee or a sub- 
lessee or, failing this and if he does not use the premises, we will reimburse him 
for the rental for the unexpired term up to a period of twelve months. 

Assistance in event of death.—In the event of death, if the estate wishes, we 
will render assistance in locating a purchaser or lessee for the premises owned 
and used by the dealership. 

Repurchase of parts in event of termination.—In the event of termination we 
will repurchase all unused parts listed in the current parts price schedule pro- 
vided they are in good condition. We will also repurchase any new accessories 
bought within the preceding 12 months. 
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Repurchase of tools in event of termination.—We will buy back all special 
service tools recommended by us for use in the dealership operation and pur- 
chased by the dealer within three years of termination. 

Evaluation of sales performance.—We are eliminating the provision in the 
selling agreement that the dealer shall properly develop the sale of motor 
vehicles to the satisfaction of the division. In its place we are spelling out in the 
contract the basis for evaluating dealer sales performance. We will compare 
the competitive performance of the dealer with other dealers, specifically in 
bis zone area but not necessarily to the exclusion of the regional and national 
areas. In judging performance we will use the records generally accepted for 
this purpose. In addition, we will take into account other pertinent factors 
such as population growth and shifts, the trend of the dealer’s sales per- 
formance over a reasonable period of time, the availability and delivery of 
new cars and trucks to the dealer and especially local conditions directly affect- 
ing sales performance. 

In a multiple-dealer area, each dealer’s share of the total performance respon- 
sibility will be determined. In evaluating his performance in relation to his 
responsibility, consideration will be given to factors already mentioned that are 
pertinent, as well as to his previous sales experience in the area. 

Sales performance is, of course, very important to the dealer and the division. 
However, it is not the only factor in the determination of a quality dealer. 

In appraising the performance of a General Motors dealer, the division must 
consider how well he fulfills his obligations under the operating requirement 
provisions of the selling agreement, including those with respect to facilities 
and service for his customers, as well as his standing in his community. All 
new applicants to become General Motors quality dealers will be required to 
meet the test of these same factors. 

The next series of contract changes and additions deal more directly with 
the economics of the dealer’s business. 

Doubling parts obsolescence allowance.—We are increasing the allowance un- 
der the General Motors parts obsolescence plan from 2 to 4 percent of annual 
purchases. This will give greater assistance to the dealer in maintaining a 
parts inventory adequate for the increasing complexity of our cars and the 
steadily mounting number of them on the road. 

Allowance for models on hand when new models are announced.—In 1930 
General Motors pioneered the practice of granting an allowance on the excess 
over 3 percent of new cars of the preceding model year remaining in stock when 
new models are announced. Now the allowance will apply to all new passenger 
cars and Chevrolet trucks on hand when the new models are announced. Fur- 
thermore, the allowance will be increased from 4 to 5 percent of list price. 

Full cost of warranties.—One of the most important economic changes has to 
do with warranties. In 1941 we took the lead in liberalizing the administration 
of the warranty arrangement by adopting a policy of accepting warranty claims 
on the basis of 12,000 miles or 12 months instead of the standard 4,000 miles 
or 90 days. Then, in 1953 we liberalized the warranty clause to increase reim- 
bursement on cars sold by the dealer. The revised clause provided for payment 
by us of 65 percent of flat rate labor charges and 100 percent of dealer’s cost on 
parts plus 10 percent. Now we are assuming the entire cost of warranty 
adjustment by increasing the reimbursement on labor from 65 to 100 percent 
on all cars. 

Return of purchased parts.—The contract has made provision since 1938 for 
the return of purchased parts within 30 days. We are now increasing the period 
to 90 days. 

Increased advertising contribution by factory.—Effective March 1, we are 
contributing 50 cents to cooperative advertising funds for each dollar contrib- 
uted by dealers. Furthermore, the divisions will arrange to discuss the spend- 
ing of the cooperative advertising fund with divisional dealer councils. 

I now come to the contract changes and revisions which I have classified as 
general. 

Ethical advertising.—The revised selling agreement will contain a clause pro- 
viding for maintenance of a high standard of ethics in advertising. 

Simplification of language——Another thing we have done is to simplify the 
language of the contract. It no longer contains such ambiguous and all-inclusive 
phrases relating to dealer obligations as “to the satisfaction of seller.” 

Other changes.—We have eliminated many clauses which have had only a 
very limited application over the years and many others whose principal effect 
appeared to be to cause irritation. For example, the clause on capital require- 
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ments has been revised and made more flexible. Various other changes have 
been made. All are directed to the benefit of the dealer. 

For all practical purposes, the new agreement, with all its benefits, went into 
effect March 1. The forms are in process and will be made available to our 
dealers later this month. 


. 


Choice Offered on Term of Agreement 


We are offering this revised selling agreement with a choice as to duration. 
The dealer may select an agreement which runs for a term of 5 years and is 
cancelable by him without cause on 30 days’ notice but by us only for cause. 
This formalizes the franchise relationship between us for a fixed long term. It 
establishes, as legal obligations, policies and equity considerations which the 
dealer can enforce regardless of who administers the contract. 

If the dealer wishes, he may continue as in the past with a yearly contract 
cancelable by him without cause on 30 days’ notice, and by the corporation only 
for cause. This differs from the first proposal only in respect to the term. It 
isa 1-year agreement compared with a 5-year agreement. 

If the dealer wishes an agreement of indefinite term, we have that—a contract 
cancelable by the dealer without cause on 30-days’ notice and by the corporation 
without cause on 90-days’ notice. Except for the term, this agreement also has 
all of the advantages and benefits of the other two proposals. As to the term, 
it is an indefinite agreement, and the term may be long or short depending upon 
the exercise of the right to terminate without cause. The indefinite term form 
of contract has been misinterpreted by some as a “continuing” contract, appar- 
ently because it does not set forth causes for termination. What these indi- 
viduals fail to realize is that it is superfluous to enumerate the causes of 
termination when the manufacturer has the right to terminate without cause. 

I would now like to direct my remarks to the term of a franchise agreement 
in a general sense. 

When a prospective dealer makes application for a franchise, he makes 
representations as to his qualifications and experience, as well as to the contem- 
plated performance of his obligation as a dealer. In addition to his interest 
in the product, he is also concerned with the obligations which the manufacturer 
is prepared to assume in the franchise relationship. The prospective dealer 
makes his decision as to whether he will, or will not, accept the franchise. The 
manufacturer of the product makes the decision as to whether he will or will 
not grant it. Implicit in the relationship is the personal element, built upon 
careful mutual appraisal and good faith. 

If the relationship is entered into and maintained in good faith, with the 
fulfillment of the representations and obligations by the respective parties, the 
term of the franchise is not too material as a practical matter. In such situa- 
tions, renewals are generally automatic. We want the dealer and the dealer 
wants us. 

However, the continuance of the relationship becomes a matter of concern to 
both parties, if either party fails to continue to perform his obligations. It 
is also a matter of concern of the dealer if the value of the franchise decreases 
importantly. For the protection of the dealer, there is the right of termination 
on 30-days’ notice without cause. For the protection of the corporation, there 
is the right to terminate for certain specified causes. The validity of such a cause 
as a basis for the exercise of the right of termination, may be tested in the 
courts with relief in the form of money damages, if it is found that cause did 
not exist. 

Secause of the basic personal element in the franchise relationship, there 
cannot be a right of assignment, other than the dealership continuation or 
succession previously mentioned. This must be determined for a successor 
dealership on the same basis as served for the establishment of that dealership. 
Furthermore, the franchise relationship is made possible by the product, which 
in the first instance is subject to disposition by the manufacturer. Therefore, 
the franchise itself should be subject to disposition by the manufacturer. 

Also because of the basic personal element involved in the relationship, pro- 
vision must be made for the possible dissolution of that relationship after the 
lapse of a reasonable period of time. This is as important in the franchise rela- 
tionship as it is in an employment relationship. In both it may be accomplished 
in the same way, by a term contract. 

The recognition of such a contingency is neither unusual nor arbitrary. Em- 
ployment is generally established and continues under term contracts. Officials 
are elected or appointed to office for definite terms. Partnerships culminate in 
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dispute and are dissolved. Businessmen cease to do business with each other, 

The expiration of the agreement after a reasonable period of time is also 
necessary to enable the manufacturer to incorporate provisions necessary to 
implement the relationship because of changing conditions. It is true that 
such provisiong may be incorporated in existing contracts by mutual consent 
of the parties, but no matter how reasonable such provisions, there may 
well be dealers who will not accept them. If the great majority recognize that 
the provisions are reasonable and necessary, the manufacturer should not be 
in the position of being unable to make the provisions part of his standard agree- 
ment for all dealers, simply because one or a few dealers object to the provisions, 

What is a reasonable term depends on all the circumstances, We have felt 
in the past that a 1 year term was reasonable. The record shows that the great 
majority of our dealers have been associated with us for many years. I am 
convinced that a 1-year term was not of prime importance to a majority of our 
dealers. They knew what they should do, and what was expected of them. 
However, the reaction by the dealers to the 5-year terms has been very favorable 
as it gives them a greater feeling of security. One member of the dealer council 
indicated that he might prefer the 1-year contract, although he had not made a 
final decision. There is always an exception, the representative of the minority, 
which further proves that in human relationships the exceptional situation must 
be taken into account. 

It is not our policy to terminate or withhold renewal of selling agreements 
without a discussion with the dealer. The dealer who fails to measure up at 
any time is given an opportunity to right his situation. He is advised of specific 
situations to be corrected. He is given help with his problems, Nonrenewals of 
selling agreements have been relatively low, although they were naturally some- 
what higher in the recent competitive past than in the early postwar years. 

To minimize human error and to insure proper consideration of all facts and 
circumstances, the complete zone and regional files of a dealer are reviewed 
by the division central office sales staff before not'ces of cancellation or non- 
renewal are served. The general sales manager must approve the action. 

The dealer relations board, made up of top GM executives, was established 
in 1938 to provide for a review of the action of the general sales manager on 
the basis of the equities involved. Now, to eliminate criticism of the manner in 
which the board was constituted, an umpire, selected on the basis of special 
qualifications and experience, will be engaged to supersede the board and ad- 
judicate appeals. At such appeals the dealer may have his counsel present. 

We are also taking steps to insure that General Motors’ 18,500 passenger car 
and truck dealers have a direct line of communication to the top management 
of General Motors. To do this we have created a new office in the corporation. 
Ivan Wiles, who has been a vice president of General Motors and general man- 
ager of Buick, has been elected executive vice president in charge of dealer 
relations. The action was taken at the meeting of the board of directors on 
Monday. 

Mr. Miles will operate independently of the vice president in charge of the 
distribution staff and of the sales and distribution activities of the General 
Motors passenger car and truck divisions. He will be charged with the re- 
sponsibility of continuously surveying dealer opinion in order that the problems 
which affect dealers generally will be handled promptly and properly. He will 
make certain that the thinking of the dealer body is reflected to me directly and 
realistically. 


Other improvements to benefit of dealers 


Outside the area of the selling agreement there are other benefits which 
we provide for our dealers. 

One such improvement of economic benefit to dealers is the absorption by the 
factory of costs of new car direct-by-mail programs previously charged to the 
dealer. These costs will be charged against the increased factory portion of 
the cooperative advertising fund. 

Another substantial benefit is that all costs of sales contests and owner mag- 
azines, which heretofore have been borne entirely by the dealer, will now be 
shared equally by the dealer and the division. 

Warehouse charges on cars delivered through warehouses will be eliminated. 

We have reviewed our sight draft collection procedure, and, where necessary, 
we have extended the collection dates to make certain that in all cases the 
drafts will not become payable until the cars are received by the dealers. 

A significant forward step has been taken relating to the dealer’s natural 
wish to do everything possible to safeguard the future of his family. I refer 
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to our new group life insurance program. Under this new low-cost plan, dealers 
under age 65 may obtain policies ranging in size up to $100,000 without medical 
examination. The amount of the insurance to be made available will vary with 
the size of the dealership, while the cost will be shared by the participating 
dealers and the corporation. 

All of our divisions are now adopting the policy of having dealer councils 
to provide a forum for discussion of mutual problems. They will have councils 
at the zone level elected by the dealers, councils at the regional level elected 
from the zone and councils at the national level elected from the regions. The 
General Motors dealer council will continue to be constituted so as to give a 
palanced representation geographically and provide a good cross section of large, 
medium, and small dealers. 

We propose to improve our wholesale operations in every way possible. 
Additional zone offices will be established as needed. If necessary, additional 
key personnel will be employed to provide all the services required by the 
dealers, especially those having to do with car distribution. As requested by 
several members of the dealer council, we propose to expand our business 
management services for dealers. 

These then represent what we are doing to insure the continued progress of 
our dealer body so that it can better serve the customer. 


MERCILANDISING PRACTICES 


There are also certain merchandising practices which we think require atten- 
tion. 

It is my considered belief that the unrest and lowered morale of many auto- 
mobile dealers and the current public opinion rating of the dealers as a whole 
are lurgely due to certain of these merchandising practices. 


Unethical advertising 

One of the most serious is unethical advertising. Under this heading I in- 
clude all “gimmick” and “blitz” advertising—in fact, any advertising that in- 
dulges in cutthroat tact'cs and emphasizes price to the exclusion of all else. 
Many dealers have indu ged in this practice. I also find that, in some instances 
our divisional representatives have encouraged unethical advertising. These 
representatives now understand the corporation’s position with respect to this 
practice. The new clause in the selling agreement providing for the maintenance 
of a high standard of ethics in advertising formalizes the obligation of both the 
dealer and the corporation in this respect. 


Selling out of territory 

Selling out of territory, or cross selling, is another practice which adversely 
affects the product, the customer, the dealer and the manufacturer. I do not 
know how many dealers favor territory security and how many do not. The 
statistics vary on this point. However, my position on this subject is very clear 
and has been expressed on many occasions. 

It was with great reluctance that we removed the clause on territory security 
in 1949 on advice of counsel. If today it were considered to be legal, such a 
clause would be incorporated in the revised agreement. 

Price pucking 

Another bad practice is price packing. I have always been opposed to it. 
As far back as 1939 when I was with Buick, I undertook an aggressive educa- 
tional campaign to discourage price packing as indulged in at that time. I found 
that it was impossible for one company alone and independently, to correct the 
situation. 

I am glad to say that the resurgence of price packing in recent years was not 
initiated by General Motors dealers. On the contrary, when, in the middle 
of 1953, it developed on a widespread basis, accompanied by “blitz” selling, 
many of our dealers came to us seeking counsel and advice. They expressed 
great concern over the business lost because their competitors were resorting 
to this practice. In view of their concern, I was compelled with great reluctance 
to condone price packing so that our dealers might be fully able to meet com- 
petition at the local level. 

This sleight-of-hand practice of making an overallowance on the used car 
and then increasing the price of the new car by the amount of the overallowance 
is like misleading and deceptive advertising. If it could be eliminated, it would 
restore customer confidence by making it possible for the customer to under- 
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stand what he is paying for his car. It is my opinion that this practice has 
and will continue to contribute importantly to the very deplorable practice of 
bootlegging. 


Bootlegging 

I consider bootlegging most reprehensible. The practice is not only harmful 
to dealers but most injurious to good customer relations. The man who purchases 
a so-called new car from a nonfranchised dealer gets a product which often has 
been improperly conditioned and even driven long distances at harmful speeds, 
If anything goes wrong he blames both the manufacturer and the local enfran- 
chised dealer. His attitude reflects on the product and impairs the goodwill of 
the manufacturer and the dealer. 

There is more than one cause of bootlegging. I have already mentioned price 
packing. Another cause is the desire of some dealers to realize a quick profit 
on an extra volume of cars. Maldistribution is still another cause. Overproduc- 
tion can be a cause, but its importance has been greatly exaggerated. Nonfran- 
chised dealers are not interested in stocking cars for which there is no demand, 

Bootlegging was practiced before the war, but at that time the General Motors 
selling agreement contained an antibootlegging clause which helped to hold it 
in check. This clause was later eliminated tor the same legal reasons that caused 
us to abandon territory security. 

In the postwar period bootlegging came back into the picture. It existed during 
the period when there was a serious shortage of new cars. Certainly, overpro- 
duction was not then a contributing cause. Early in 1954 the situation had 
become very serious. New models of General Motors cars were in the bootleg 
market even before there was sufficient production to supply dealers with neces- 
sary stocks for display and sales purposes. 

On February 24, 1954, I personally wrote to all General Motors distributors 
and dealers with respect to “the cancerous growth of ‘bootlegging’ of new curs.” 
In a three-page letter I discussed the subject thoroughly. I stated my position 
that “it isa malignancy which, if it is not stopped, will eat away the very vitals of 
your business and ours.” 

Proposed clause on bootlegging.—In a further effort to solve the bootlegging 
problem, on March 22, 1954, we submitted to the Department of Justice for con- 
sideration certain proposed changes in our dealer contracts, including a proposed 
new clause which, in effect, required the dealer to offer cars back to us at dealer’s 
cost before disposing of them in bootleg channels. As you know, we were unsuc- 
cessful in getting the Department of Justice to issue a railroad release letter 
providing clearance for the clause. 

On April 22, 1954, I wrote to our General Motors distributors and dealers, 
again reviewing the bootlegging problem. I advised them of our unsuccessful 
efforts with the proposed clause submitted to the Department of Justice. I con- 
cluded with an appeal that all General Motors dealers review their operations 
and cooperate with General Motors in maintaining the General Motors franchise 
as the most valued in the industry. 

Again on January 14, 1955, I addressed another letter to General Motors dis- 
tributors and dealers in which I further discussed the bootleg situation. I then 
advised the dealers that “General Motors, for the balance of the 1955 model year 
is prepared to repurchase, or to arrange for the repurchase by other General 
Motors dealers in other areas, at the respective prices paid by the original pur- 
chasing authorized distributors or dealers, any such new and unused passenger 
ears that might be considered excess supply.” 

I would like to file with the committee copies of these letters to distributors 
and dealers, as well as copies of our correspondence with the Department of 
Justice. 

Operating under the clause we submitted to the Department of Justice, a manu- 
facturer could reduce bootlegging to a minimum, or pinpoint the responsibility 
for the bootlegging in most instances. 

In practice, under such a clause, a manufacturer and a dealer could cooperate 
for the orderly disposition of any excess new car inventory at the retail level. 

If such excess inventory developed from local conditions and a sudden change 
in the local market, unforeseen when orders were placed by the dealer and ac- 
cepted by the manufacturer, the cars could be moved to other areas for sale to 
other dealers. If the sudden unanticipated change in market or economic condi- 
tions were nationwide, the problem would be widespread and more acute, but if 
handled properly, should still be temporary. It would be like the oversupply of 
new cars which developed in 1938 and was liquidated by the industry in an 
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orderly manner. Furthermore, in such a situation there probably would be no 
market for bootleg cars. 

Such a clause would have the effect of minimizing possible overproduction and 
maldistribution. The dealer would be careful to order only cars that he could 
expect to sell at retail. The manufacturer’s representatives in the field respon- 
sible for distribution would avoid maldistribution in order not to be in the 
position of repurchasing or refusing to repurchase cars. The factory would 
schedule production carefully to avoid overproduction. 

It is still my belief that such a clause would not impose an unreasonable re- 
striction or be contrary to the public interest. 

Our counsel do not believe that such a clause in the contract would be illegal 
under existing laws, but the Department of Justice apparently believes otherwise. 
In view of this, if legislation could be drafted which would permit us to ineorpo- 
rate such a clause in our selling agreement, I would be in favor of it. 

Other steps to curb botlegging—Meanwhile, we have been and are doing what 
we can to eliminate possible contributing causes of bootlegging. 

We have been planning our production very carefully, adjusting our schedules 
to changing market conditions. Last year we adjusted our schedules upward 
41 times and downward 13 times. We had full production in a highly competi- 
tive but good market with a strong demand for General Motors cars. Our 1955 
sales record and the 1955 model cleanup demonstrate that we did not overproduce. 

We are taking steps to give even more flexibility to our production schedules. 
We are doing our utmost to see to it that the dealer gets all cars exactly as he 
orders them. If for any reason a car is not available to the exact specifications 
when scheduled for delivery, the dealer will be advised and will be given the 
choice of accepting the car nearest to his specifications that is available, waiting 
for the car as ordered or cancelling the order. If he has a retail order for the 
car, he will be given a reasonable time to check with the retail customer. 

We are taking a good look at the sales potential of every dealer in relation to 
his area. In recent years important changes have taken place in the relative 
potential of many area. Our distribution allocments must keep pace with these 
vhanges. We do not want our dealers to have too few or too many cars. This 
does not mean that we will limit the dealer to a fixed number of cars. If he 
needs more for his customers, he will get them. 

For my part I intend to see to it that the corporation so handles the production 
and distribution of its products and so discharges its obligations to its dealers— 
our only customers—that we do not contribute to bootlegging. 


CONCLUSION 


This concludes my presentation. I have tried to give you a clear and factual 
picture of dealer relations in General Motors. I have discussed and given you 
my appraisal of some of the distribution problems in our industry about which 
you have shown concern. 

As I told you at the beginning of my remarks, the dealer relationship in our 
industry is unique. Its roots go back to the very earliest days of the automobile. 
It is my conviction that this relationship has contributed substantially to the 
progress of General Motors, of the automobile industry as a whole and indeed of 
the entire Nation. It is a fundamentally sound relationship. I would not want 
to see it changed, and I do not believe our dealers would want it changed. 

Admittedly, the relationship is not perfect. Nor are other phases of our dis- 
tribution system perfect. There is always room for improvement. As I told 
your distinguished colleagues last December, General Motors is never satisfied 
with things as they are. Our point of view assumes that everything and any- 
thing can be improved. As our record indicates, we are always seeking ways 
to make things better and do things better. This is the only way that General 
Motors can continue to make its utmost contribution to the welfare and progress 
of the entire Nation. 


GENERAL Morors Corp., 
Detroit, Mich., February 24, 1954. 
To General Motors Distributors and Dealers: 

In March of 1953 I spoke to a large group of General Motors dealers in Chi- 
cago. The subject of my remarks was “Partners in Progress.” Copies of that 
discussion were sent to every General Motors dealer. 

At that time I discussed some of the fundamental concepts which activated 
General Motors and each of its car and truck divisions in their relationships 
with their dealers and distributors. 
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I emphasized the conviction which has existed in General Motors for years that 
a strong, economically healthy and aggressive distribution organization is just 
as important to General Motors as is sound engineering, modern manufacturing 
and appealing styling. 

In the same spirit of mutual understanding, today I want to discuss frankly 
with you a deplorable situation which is spreading in an alarming fashion in 
this business of ours. I refer obviously to the cancerous growth of bootlegging 
of new cars by enfranchised dealers throughout the industry—namely, the whole- 
saling of new automobiles to “used car” dealers, and outlets not franchised to 
handle such new automobiles. 

It is a development that concerns us very deeply, and I am sure that it is just 
as vital to you. 

It is a malignancy which, if it is not stopped, will eat away the very vitals of 
your business and ours. 

In order that our products may get into the hands of retail customers it is 
most desirable from the viewpoint of sound business judgment that those products 
get to market through our enfranchised dealers. Thus, there are three equities 
involved in the marketing of automobiles—the customer’s, the dealer’s, and the 
manufacturer’s. These equities emphasize the respective responsibilities that 
the manufacturer and dealer have to the customer and the mutual responsibili- 
ties that exist as between the manufacturer and the dealer. 

The manufacturer has the responsibility for research, engineering, styling, 
production, and distribution. It must plan its manufacturing schedules as skill- 
fully as possible to build in conformity with the demands of the market and to 
protect and enhance its position in that market. It must build a dealer organi- 
zation on a foundation of sound dealer relations—being properly selective as to 
the number and location of dealerships, as well as to the individual ability of 
each dealer, and cooperating with the dealer in the distribution, sales, and 
service of his products. The performance of General Motors in the discharge 
of these responsibilities speaks for itself. 

General Motors dealers have come to accept the fundamental fact that it is 
their responsibility to provide adequate sales and service facilities to satisfy 
the needs of the customers in the territory wherein they function. They recog- 
nize that these highly mechanized products which are constantly being improved 
must be properly conditioned for delivery and must be serviced thereafter. 
This has become increasingly important in recent years with the development of 
automatic transmissions, power steering, power brakes, high compression en- 
gines, and other features including complicated body structures. General Mo- 
tors dealers have generally provided marvelous facilities and trained personnel 
for the sales and servicing of the products they handle and the protection of 
their customers’ satisfaction. To assist them in this important phase of the 
business, General Motors is currently spending millions of dollars to build 
training centers to better serve our dealers and their customers. 

The recognition of these equities and the proper discharge of our respective 
responsibilities has established goodwill for the dealer, the manufacturer, and 
the product—a goodwill that is essential to the sale and distribution to a custo- 
mer of the most complicated mechanical product under the daily operation and 
control of the public. These factors have also been a source of protection for the 
dealer and the manufacturer in that they have minimized and practically elimi- 
nated serious claims for liabilities against the dealer and the manufacturer that 
are recognized in law. 

Is is any wonder that I am deeply concerned over a practice that may well 
have the effect of destroying all the good that has been accomplished by our 
mutual efforts over the years, with its resulting effects upon the investments of 
General Motors dealers, the use of the products by our customers—not to men- 
tion General Motors, the entire automobile industry, and the economy as a whole. 
Let us also not forget the salesmen and servicemen who in many instances, for 
as many as 20 and even 30 years, have performed their functions in this industry 
as well. 

What are the contributing factors that we look for in such a situation? Cer- 
tainly we have a buyer’s market and a very competitive market, but that is not 
an unusual circumstance or a new experience for General Motors. Is there ex- 
cessive production or maldistribution resulting from unusual circumstances not 
contemplated in our usual planning for production and distribution, Our re- 
ports, surveys, and data clearly establish that these considerations are not con- 
tributing factors. In fact, 1954 models of General Motors cars were in the “boot- 
leg” market before there was sufficient production to supply our dealers with the 
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necessary stock for display and sales purposes. Even now some models in short 
supply because of limited production are being “‘bootlegged.” 

Under these circumstances, there can be only one reason for this practice— 
the selfish desire on the part of some dealers for a quick nominal profit at the 
expense of the customer, the public, the dealer organization, and the manufac- 
turer. Unfortunately this is not a new practice in the industry—but in the past 
it was indulged in only occasionally and to a limited extent. 

For our part, we will continue to review the performance of General Motors 
dealers in carrying out their obligations under the General Motors selling agree- 
ments. Whether “bootlegging” be the cause or the effect, it is not unreasonable 
to suspect that the dealer who indulges in such a practice may not be fulfilling 
his contractual obligation to maintain an adequate sales staff and a selling and 
customer relations organization adequate to take care of the sales potential of 
the area described in his selling agreement, as well as his obligation to develop 
the sale of new motor vehicles in that area. 

I appeal to all General Motors dealers to review their operations in the light 
of all of the considerations outlined above and to cooperate with General Motors 
in preserving the most valued franchise in the industry. 

Sincerely yours, 
H. H. Curr;ice, 
President. 


Marcu 22, 1954, 


[Attachment] 


Hon. HERBERT BROWNELL, Jr., 
Attorney General of the United States, 
Washington 25, D. C. 


My Dear ATTORNEY GENERAL: Your opinion as to the application of the anti- 
trust laws to proposed contract provisions relating to the sale of new motor 
vehicles and chassis by General Motors Corp. (manufacturer) to its franchised 
dealers, which proposed contract provisions are set forth in exhibits A and B 
and which are to be incorporated in selling agreements between General Motors 
Corp., as seller and dealers, as purchasers, a specimen of which selling agreements 
is attached as exhibit C, is respectfully requested. 

The proposed contract provisions are designed to minimize, if not eliminate, 
the so-called practice of “bootlegging” of new motor vehicles and chassis pro- 
duced by General Motors Corp. which has become so widespread that the natural 
consequences of this practice, namely, the destruction of the manufacturer’s good- 
will, the related limitation upon the proper use and enjoyment of its products by 
the public, as well as the adverse effects upon the business and gvodwill of the 
dealers who are not parties to this practice, have developed to such alarming and 
extensive proportions as to become a serious threat, not only to the business of 
the manufacturer and the affected individual dealers, but also the purchasing 
public, with a resulting impact upon the automubile industry and the national 
economy. 

This request to you is prompted by the fact that the proposed provision in- 
volves a contractual agreement on the part of the dealer to offer for resale to 
General Motors, before offering for “wholesale” as defined in the proposed provi- 
sions, motor vehicles which the dealer has purchased from General Motors and 
to which the dealer has title. 

The history of the automobile industry, which is recorded over a relatively 
short period of years, is well known. Over a period of some 40 years the industry 
has placed some 130 million vehicles on the American highways—but most im- 
portant are the tremendous improvements in these products, despite their com- 
plexity, over this period of time. Constantly improved mass-production methods, 
research, engineering, styling and service were among the contributions of the 
manufacturers. Franchised dealers have provided sales and service facilities, 
as well as trained personnel for the sales and servicing of the products of the 
industry. It is generally recognized that this progress was accomplished at tre- 
mendous expense to the manufacturers and the dealers and that today both manu- 
facturers and dealers have very large investments for the proper operation of 
their businesses. At the same time, such growth in the industry would not have 
been possible without proper cooperation between manufacturers and dealers in 
the distribution, sales, and service of their products. 

Although advertising through various media and on a large scale, 2s well as 
trade-marks, warranties and representations, have contributed importantly to 
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the goodwill of the product and the manufacturer, as well as the dealer, serving 
to identify the product with the manufacturer and the dealer, the cost of motor 
vehicles, their complex mechanism, and their present day uSe as every day 
necessities as contrasted with the luxury items of years ago, are alone sufficient 
to establish a tremendous goodwill factor involving the product, the manu- 
facturer, and the dealer. 

This product goodwill, and therefore the goodwill of the manufacturer, as well 
as the goodwill of some franchised dealers is now bethreatened by widespread 
bootlegging. Under this practice, new motor vehicles, which, after factory in- 
spection, will generally function properly and for their intended purposes, but 
in many instances lacking the final inspection and new-car conditioning and 
service furnished by the franchised dealer tu his new-car retail buyer, are 
sold to motor-vehicle dealers for resale at retail. Frequently, these motor vehicles 
are driven over the road for hundreds of miles at high speeds without proner 
care before they reach the retail market—-usually a used-car lot or dealership 
having no or inadequate service facilities, where they are purchased by the 
retail customer after little or no service or conditioning. 

If trouble develops, the purchaser immediately looks to a franchised dealer 
and to the manufacturer, regardless of whether he has been told by the dealer 
from whom be has purchased the car that the manufacturer generally warrants 
and stands behind its product and regardless of the lack of privit of contract. 
If the manufacturer stands on its legal rights, goodwill is lost for it and the 
franchised dealer. If it fails to have the trouble investigated and subsequently 
a serious accident occurs, it may have a serious lawsuit on its hands. Even if 
the manufacturer undertakes to have the motor vehicle serviced and repaired, 
goodwill is often adversely affected. 

This concern of the manufacturers about their products in the hands of the 
public is not new. It has evisted since the indnstry was in its infancy, but it has 
grown over the vears to become a vital interest of the manufacturers and 
their franchised dealers. While this concern and interest in their products in 
the hands of the public might have been optional years ago, the fact that the 
motor vehicle is the most comnlicated mechanical product under the daily 
operation and control of the public, makes this concern mandatory, from the 
viewpoint of the public as well as the franchised dealers and manufacturers. This 
is understandable when you consider that motor vehicles of today have auto- 
mtic transmissions, power steering, power brakes, high compression engines, 
and other features, including complicated body structures. Furthermore, there 
is no reason to believe that the future will not see additional complicated devices 
incorporated in motor vehicles. 

sast vear General Motors Corp. spent $33,400,000 for the service of products 
after their sale to dealers, substantially all of them while in the hands of 
the public. Of this amount, $23,700,000 represented payments to dealers and 
$9,700,000 represented additional costs of the corporation. From time to time 
a defect may develop after many new motor vehicles are on the road, and the 
corporation with the cooperation of its dealers arranges to have all such motor 
vehicles brought in for such service as is necessary. When copper was in short 
supply, steel was substituted in radiators to the extent considered feasible on 
the basis of reasonable tests. However, after a period of several weeks under 
varying conditions, including different elements in water in different parts of 
the country, leaks developed. As a result, General Motors Corp. spent $11,400,000 
to correct this condition. While this involved a very substantial amount, it is 
not unusual to incur expenses of approximately $1 million in connection with 
a particular item in any one year. 

The current program, consisting of the establishment of 35 service schools 
throyghout the countrv for training the service personnel of General Motors 
dealers in the repair and maintenance of the present day complicated products, 
is further evidence of the interest of General Motors Corp. in its motor vehicles 
in the hands of the public. These schools are being constructed at an average 
cost of $575,000 per school and will be equipped with facilities having an average 
cost of $75,000 per school. It is expected that the annual operating cost per 
school will be $175,000 or a total of $6 million per year. Approximately one- 
half of these schools will be constructed by the end of 1954. 

When the programs referred to above were being developed and put into effect, 
there was little concern that bootlegging would become such a threat as it is 
today to the normal distribution practices of the industry. Certainly, if this 
condition might have been anticipated, it would give the corporation considerable 
pause before undertaking some of these very ambitious and expensive programs, 
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if the condition continues, it will be necessary for General Motors Corp. not 
only to appraise all future programs very carefully but also to reappraise its 
current practices. 

The proposed clause will also serve to develop cooperative efforts between the 
manufacturer and the dealers for the purpose of eliminating or minimizing pos- 
sible causes of temporary and occasional, although not necessarily widespread, 
bootlegging. In a given area because of a sudden change in market conditions, 
unforeseen when orders were placed by dealers and accepted by the manufac- 
turer, the supply of motor vehicles may exceed the existing demand or the models 
on hand may not be the models in demand. Of course if the sudden unanticipated 
change in market or economic conditions is nationwide the problem is widespread 
and more acute, but if handled properly, should still be temporary. Despite 
careful analysis of market conditions, reports on sales and registrations every 
10 days, as well as reports of inventories of dealers and manufacturers, over- 
supply of motor vehicles in given areas for temporary periods, can develop in 
a business where orders are placed and production is scheduled 3 months in 
advance, although this condition does not now exist and has not existed over 
the past several weeks with respect to General Motors products. 

With the proposed clause, the manufacturer and the dealers should be more 
cooperative in meeting such situations to their mutual advantage and should be 
more alert to the problems. Both the manufacturer and the dealers, and their 
respective representatives will consciously exercise care to avoid such situations, 
with resulting benefit to all affected by such situations. 

If the proposed clause is favorably considered it will be used in the dealer and 
distributor contracts of all car and truck devisions of General Motors Corp., the 
corresponding and related provisions of which are the same. While the current 
dealer and distributor contracts are for definite terms expiring October 31, 1954, 
the proposed clause and amendments, if favorably considered, wil be offered to all 
distributors and dealers for incorporation in existing contracts on a voluntary 
basis, and will be incorporated in dealer and distributor contracts for the annual 
term commencing November 1, 1954. 

Finally, we would like to have your consideration extend to similar dealer 
contracts in effect or to be effective in the future, between distributors and 
dealers. 

Respectfully submitted. 

Henry M. Hogan, 
General Counsel. 
ExuHisit A 


17—-A,. WHOLESALE SALES 


Dealer will not knowingly sell at wholesale, as defined below, any current 
model Chevrolet motor vehicles or chassis, other than such as have been acquired 
by dealer as used cars or as have been used or operated in the normal course of 
dealer’s business, without first offering such current model motor vehicles or 
chassis to the seller for repurchase at the price or prices paid by dealer to seller 
for such motor vehicles or chassis in connection with the purchase thereof from 
seller. 

A sale at wholesale is the sale directly to any person or party engaged in the 
business of selling new or used motor vehicles or chassis, (other than a person 
or party who is a dealer in new Chevrolet motor vehicles and chassis under an 
agreement which is similar in form to this direct dealer selling agreement and 
to which seller is a party), or to any representative or agent of such person or 
party, or indirectly to any person or party engaged in the business of selling 
new or used motor vehicles, by sale to any person or party acquiring any such 
current model motor vehicles or chassis for resale to such person or party en- 
gaged in the business of selling new or used motor vehicles or chassis. 


Exuit B 
TERMINATION OF AGREEMENT 


25-A.—Termination by dealer: No change. 
25-B.—Termination for cause: 
(1) No change. 
(2) Amend lines 5 and 6 reading: “set forth in sections 11 and 12 sections 
14 to 19 inclusive” to read: “set forth in sections 11, 12, 14, 15, 16, 17 (but 
not 17-A) 18, and 19. 
Add new subsection to section 25-B (3) to be designated as “‘g.” 
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(83) g. “Failure of dealer to comply with provisions of section 17-A” en- 


titled ‘‘Wholesale Sales.” 
[Attachment] 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington 25, D. C., March 30, 1954. 
Henry M. HoGAan, 
General Counsel, General Motors Corp., 
Detroit 2, Mich. 

Dear Mr. Hogan: This has reference to your letter of March 22, 1954, ad 
dressed to the Attorney General, requesting an expression of opinion as to the 
application of the antitrust laws to proposed contract provisions relating to the 
sale of new motor vehicles and chassis by General Motors Corp. to its franchised 
dealers, intended to be incorporated in selling agreements between General 
Motors Corp., as seller, and franchised dealers, as purchasers, and set forth in 
exhibits A and B annexed to your letter. 

As you are aware, the Department of Justice is not authorized to render 
private persons or organizations advisory opinions on questions of law. It is 
within our discretion, of course, to determine what type of proceedings should 
be brought under the antitrust laws in particular cases. Accordingly, when full 
disclosure of a proposed course of action is made to this Department, it is our 
policy to indicate whether or not the Department will forego the institution 
of criminal proceedings if it should subsequently determine to test the legality 
of the proposal if put into effect. 

Pursuant to this policy, we have carefully reviewed the statements contained 
in your letter and the provisions intended to be incorporated into future selling 
agreements between General Motors Corp. and its franchised dealers. We have 
concluded that the Department of Justice cannot undertake to waive the in- 
stitution of criminal proceedings with respect to such contractual provisions 
should we decide to test their legality if they are incorporated in General Motors 
Corp. selling agreements, since they raise important questions under the anti 
trust laws. 

Sincerely yours, 
STANLEY N. BARNES, 
Assistant Attorney General. 


GENERAL Motors Corp., 
Detroit, Mich., April 22, 1954. 
To General Motors Distributors and Dealers: 

On February 24, 1954, I addressed to you a letter on the subject of “boot- 
legging.” 

I discussed the growth of the automobile industry, our advances in research, 
engineering, styling, and production, and the development of a distribution system 
on a foundation of sound relations with franchised dealers, with all the benefits 
of such progress being shared not only by the dealers and manufacturers, and 
their employes who contributed to this progress, but also by the customer and the 
public generally. 

I pointed out that through the recognition of our respective equities and the 
discharge of our respective responsibilities, goodwill has been established for, 
and identified with the dealer, the manufacturer and the product—‘a goodwill 
that is essential to the sale and distribution to a customer of the most com- 
plicated mechanical product under the daily operation and control of the public.” 

Finally, I expressed my deep concern over this practice which threatens this 
goodwill as well as our mutual accomplishments over the years. The response 
in comments, telegrams, and letters from dealers handling General Motors 
products as well as products of other manufacturers, from dealer associations, 
and from others interested, wholeheartedly endorsing my statements, was heart- 
ening. To those communications, this letter will serve as an acknowledgment. 

One dealer association was critical of automobile manufacturers generally, 
making several points and suggestions, but their statement must be evaluated in 
the light of their position which apparently is that the problem is the responsi- 
bility solely of the manufacturer. Some of their suggestions were constructive, 
but these related generally to procedures, of which some have long been in effect 
in our divisions and others have been adopted as the need therefor has developed. 
Other remedies suggested either have questionable legal aspects or are imprac- 
tical or unsound if all the facts and circumstances are properly appraised. 

This dealer association complains that the manufacturer expects the dealer 
to separate the true fleet user, including operators exclusively in the rental 
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business, from some who now buy under that guise to sell some or all of their 
purchases to nonfranchised dealers and used car operators. It seems to me 
that if a dealer sincerely wishes to sell fleets only to bona fide fleet users there 
are available to him sufficient sources of information, including the factory 
and zone offices, to enable him to make his determination as to the truth of his 
prospective purchaser’s representation. 

The charge of maldistribution made by this dealer association was also sug- 
gested by just a few of the many dealers who wrote to me, primarily on the 
basis of their local situation. With the current demand for our products, it 
should not be difficult to administer distribution; but in any event distribution 
at the zone level is being handled and supervised very carefully. It cannot be 
denied, however, that oversupply can develop in an area because of local con- 
ditions, particularly since production must be scheduled 3 months in advance 
and the dealers, as well as the factory, field and home office personnel, must 
estimate the public demand. But these are temporary and local situations 
which are not too serious and can be takeh care of by proper cooperative effort. 

Also in this statement of this dealer association reference was made to over- 
production—a subject that was mentioned by only 3 or 4 of the dealers who 
wrote to me, and then solely on the basis that there were so many bootleg cars 
in their areas, there must be overproduction. This same subject has been 
discussed publicly by people who in my opinion have ignored the facts. 

The present competition in the automobile industry is not unusual, but by 
reason of the buyers’ market it is more intense. Demand for cars is very strong 
but the customer is very selective and is dictating production, at least as far as 
General Motors is concerned. I do not have to tell you that in the industry 
the demand for the different lines and for different models within those lines 
varies greatly. Certain General Motors lines, as well as certain of our models, 
are in very short supply. For a few weeks in February and March we eliminated 
a substantial amount of our overtime operations, but because of the demand 
and unfilled orders, these overtime operations were reinstated and many of 
our fabricating plants are now running three 8-hour shifts 7 days a week. 

Each of you knows your own particular situation with respect to customer 
demand and unfilled retail orders, as well as the general picture in your local 
area. As indicated above, the demand for all General Motors cars nationally 
is excellent. Our dealers have a large backlog of unfilled retail orders and some 
of our lines and models are in extremely short supply. Furthermore, the day’s 
supply of General Motors cars available for purchase by the retail customer, 
including dealers’ stock, cars in transit from the factory to the dealer and 
factory stock, as of March 31, 1954, was no more than required as a working 
inventory and was substantially less than the average as of March 31, in the 
1939, 1940, and 1941 free markets. 

Because so many of the letters received in response to my letter of February 
24, 1954, requested that the so-called territory security and bootlegging clauses 
be reinstated in our dealer and distributor agreements, this matter was again 
studied by our attorneys. They again concluded that under the antitrust laws 
now in effect and in the light of judicial interpretations, in more recent years, 
of related problems and principles, such clauses might be held to be unreasonable 
restraints on trade and commerce and they were of the opinion that this would 
be the position of the Department of Justice. 

More recently, I have been asked again by many dealers what is being done 
about this bootlegging practice. First, let me say that we are following our 
usual practice of surveying and studying the market, gearing our production to 
demand and watching our distribution very carefully to avoid any possibility of 
overproduction or maldistribution. 

We also felt that we could assist a conscientious dealer who, for reasons 
beyond his or our control, has a temporary excess supply of cars, either by 
repurchasing such excess, arranging for the resale of such cars to dealers in 
other areas, or otherwise assisting the dealer in disposing of such cars. With 
that in mind, a clause was developed which we felt represented a normal con- 
tractual arrangement without imposing any unreasonable restraint on trade 
or commerce, 

Recognizing that there has been real disagreement in the courts and among 
lawyers as to the legality or illegality of contractual provisions for sale and 
resale, the corporation desired an opinion from the United States Department 
of Justice with respect to the incorporation of such a clause in present and 
future dealer contracts by voluntary and mutual agreement. In accordance 
with the policy of the Department of Justice, such opinion may in its discretion 














240 AUTOMOBILE MARKETING LEGISLATION 





be issued, and if issued, would merely indicate that the Department of Justice 
would forgo the institution of criminal proceedings, if it should subsequently 
determine to test the legality of the proposed action. 

Accordingly, on March 22, 1954, we submitted to the Department of Justice 
for consideration certain proposed changes in our dealer contracts, including a 
proposed new clause reading as follows: 


““WHOLESALE PRICES 


“Dealer will not knowingly sell at wholesale, as defined below, any current 
| ae motor vehicles or chassis, other than such as have been ac- 
quired by dealer as used cars or as have been used or operated in the normal 
course of dealer’s business, without first offering such current model motor 
vehicles or chassis to the seller for repurchase at the price or prices paid by 
dealer to seller for such motor vehicles or chassis in connection with the pur 
chase thereof from seller. 

“A sale at wholesale is the sale directly to any person or party engaged in 
the business of selling new or used motor vehicles or chassis (other than a per- 
son or party who is a dealer in new —_--~~- _.. motor vehicles and chassis under 
an agreement which is similar in form to this direct dealer selling agreement 
and to which seller is a party), or to any representative or agent of such per- 
son or party, or indirectly to any person or party engaged in the business of 
selling new or used motor vehicles, by sale to any person or party acquiring 
any such current model motor vehicles or chassis for resale to such person or 
party engaged in the business of selling new or used motor vehicles or chassis.” 

By letter dated March 30, 1954, the Department of Justice advised that they 
had concluded that the Department could not undertake to waive the institution 
of criminal proceedings with respect to such contractual provisions should they 
decide to test their legality if such provisions are incorporated in General Motors 
Corp. selling agreements, since they raise important questions under the antitrust 
laws. In passing, I might point out that the application was filed with the De 
partment of Justice at a time when overproduction had been the subject of public 
discussion but before the publicity given this subject more recently in Congress 
and in publications. 

Our attorneys are still of the opinion that the proposed clause is a reason- 
able contractual provision with a sound business purpose and does not contravene 
either the provisions or the spirit of the antitrust laws. While we would be 
willing to defend the legality of the proposed clause in civil proceedings, which 
is a risk we would have to assume even with a favorable opinion from the 
Department of Justice, I cannot expose the corporation or its representaitves 
to poss ble criminal proceedings. 

Let me assure you that we will continue our efforts to protect the good will 
of our products by every available legal means. We are studying the matter 
and any changes in our selling agreements which will accomplish this and 
which are legally permissible under present laws or under any future legisla- 
tion, will be made available to our dealers. 

We are also reviewing the performance of General Motors dealers in carry- 
ing out their obligations under the General Motors selling agreements. 

I again appeal to all General Motors dealers to review their operations and 
to cooperate with General Motors in maintaining the General Motors fran 
chise as the most valued in the industry. 

Sincerely yours, 
H. H. Currice, 
President. 


GENERAL Motors Corp., 
Detroit, Mich., January 14, 1955. 


To General Motors Distributors and Dealers: 


In March of 1954 General Motors sought Department of Justice approval of 
a clause to be incorporated in dealer selling agreements to the effect that a 
dealer would not knowingly sell at wholesale, any current model new and un- 
used motor vehicle, without first offering such current model motor vehicles to 
the manufacturer for repurchase at the price paid by the dealer to the manu- 
facturer for such motor vehicle. 

Such a clause, we believed, reasonable and also desirable for the purpose 
of eliminating or minimizing possible occasional, temporary or local causes of 
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pootlegging. It was recognized that in a given area, because of a sudden 
change in market conditions, unforseen when orders were placed by dealers 
and accepted by the manufacturer, the supply of motor vehicles could exceed 
the existing demand or the models on hand might not be the models in demand. 
We also recognized that, despite careful analysis of market conditions, regular 
reports on sales and registrations, as well as reports on inventories, oversupply 
of motor vehicles in given areas for temporary periods, could develop in a busi- 
ness where orders are placed and production is scheduled 3 months in advance. 

Frankly, however, I personally have no knowledge that any such situations 
have occurred during the past year, but if there were any, I am sure that there 
were not many and they were not serious. Certainly, they were not the cause 
of the widespread bootlegging that existed last year. Furthermore, the record 
is now clear that there was no overproduction factor in our business. In fact, 
during a substantial period of 1954 General Motors cars were in short supply— 
some makes and models critically short. There was no excess supply of cars 
during the 1954 model cleanup period, and at the introduction of 1955 models, 
dealers’ inventories of 1954 models represented approximately 1 percent of the 
1954 model production. 

For the year ahead there is nothing in the picture at this time to indicate 
any material change in the business, other than for the better. At the same 
time, we think it is desirable at this time to take all possible measures to 
avoid, to the extent possible, any excess supply of models in dealers’ stocks 
that might otherwise develop from a temporary or local situation so that there 
will be no condition contributing to, or being used as an excuse for, bootlegging. 
To accomplish this and at the same time to relieve our distributors and dealers 
of any concern over such a situation, General Motors, for the balance of the 
1955 model year is prepared to repurchase, or to arrange for the repurchase by 
other General Motors dealers in other areas, at the resepctive prices paid by the 
original purchasing authorized distributors or dealers, any such new and 
unused passenger cars that might be considered excess supply. In this con- 
nection the car divisions will establish such local procedures as are necessary 
for the purpose of carrying out this policy as the occasion arises. 

This cffer to do business with our dealers at their option, if and when such 
situations arise, is the best alternative that we can devise for the contractual 
clause which General Motors proposed as a reasonable condition of the manu- 
facturer-dealer relationship for the purpose of minimiz'ng, if not eliminating, 
bootlegging. It contemplates that the dealer who finds himself in an over- 
supply position because of local and temporary factors, which in his opinion 
are adversely affecting his normal business operations, will be able to alleviate 
the condition with the assistance of the division. While these will be excep- 
tional situations, they should be promptly and effectively dealt with to elimi- 
nate them as possible contributing factors to bootlegging. 

Any excess supply of cars should not otherwise develop, if dealer stocks, 
orders, and the market are carefully analyzed by both the dealer and the fac- 
tory, and if the dealer is aggressively selling his merchandise and obtaining a 
proper penetration of the market. With this in mind, we are continuing to 
carefully study and survey production schedules, distribution procedures and 
practices, dealer orders, and inventories. 

This policy statement is tangible evidence of the further effort on the part 
of General Motors toward alleviation of this troublesome problem within the 
framework of existing laws. I again appeal to all General Motors dealers to 
cooperate with General Motors in preserving the most valued franchise in the 
industry. 

Sincerely yours, 
H. H. Currice, 
President. 


Mr. Kuen. We will recess until 10 o’clock tomorrow morning. 
(Whereupon, the hearing recessed at 2:45 p. m., to reconvene at 
10 a. m., Thursday, April 12, 1956.) 
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THURSDAY, APRIL 12, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
CoMMITTEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 1435, New House Office Building, Hon. Arthur G. Klein (chair- 
man of the subcommittee) presiding. 

Mr. Kien. The committee will come to order. 

The first witness this morning will be representatives of the Ford 
Motor Co. Mr. Lewis D. Crusoe, executive vice president in charge 
of car and truck divisions; Mr. William T. Gossett, vice president and 
general counsel; and Mr. Walker A. Williams, vice president in 
charge of sales and advertising, I understand to be the witnesses this 
morning. 

Mr. Crusor. Yes, Mr. Chairman. 


STATEMENTS OF LEWIS D. CRUSOE, EXECUTIVE VICE PRESIDENT, 
CAR AND TRUCK DIVISIONS, FORD MOTOR CO.; WILLIAM T. 
GOSSETT, VICE PRESIDENT AND GENERAL COUNSEL; WALKER A. 
WILLIAMS, VICE PRESIDENT, SALES AND ADVERTISING, FORD 
MOTOR CO., DETROIT, MICH. 


Mr. Kier. I understand that you gentlemen have one statement 
and that you will more or less corroborate in answering questions. 

Mr. Crusor. That is correct. 

Mr. Kuie1n. That is agreeable to the committee. You may proceed. 

Mr. Crusor. My name is Lewis D. Crusoe. I am executive vice 
president of Ford Motor Co., in charge of our car and truck divi- 
sions. With me are William T. Gossett, our vice president and gen- 
eral counsel; and Walker A. Williams, our vice president, sales and 
advertising. 

We understand that this committee is studying the subjects of new 
car bootlegging, territorial security for automobile dealers and the 
manner in which the manufacturers price their distribution services 
for automobiles. We welcome the opportunity to discuss these topics 
with you and to give our views with respect to the proposed legisla- 
tion on them now before the committee. 

We regard this as a fortunate opportunity for us to help you in 
your investigations. We are glad to be here and sincerely hope that 
you will regard your time with us as being well spent in giving us 
an opportunity to present our views. 
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We have prepared statements presenting our views on the proposed 
legislation. We do not wish to be considered contentious, but we 
are sure you wish us to be honest and forthright in presenting the 
views that spring from our specialized know ledge of our business. 

The subjects that you are studying have been matters of concern 
both to the automobile manufacturers and to the dealers. We at Ford 
Motor Co. have given them a great deal of study and attention in 
recent years. We think that the steps that we already have taken 
have gone a a long way toward solving the problems and that, with 
continued attention to them, they will be solved without the need for 
legislative assistance. 

NEW-CAR BOOTLEGGING 


The problem of new-car bootlegging is not new in the automobile 
industry, nor is it unique to our business. In the form of discount 
houses, it has plagued many other industries, particularly in recent 
years. More than 15 years ago the Federal Trade Commission 
noted the problem in its 1939 ‘report on the automotive industry, 
as follows: 

The practice of a used-car lot operator, filling station attendant, or other 
person, not authorized to act as a new-car dealer, who has little or no over- 
head, and who frequently is a fly-by-night operator who purchases distress 
merchandise from dealers and resells it at cut prices, has long been bitterly 
complained against by dealers and deplored by the manufacturers as unlair 
competition. 

We at Ford Motor Co. are fundamentally opposed to automobile 
bootlegging and everything that goes with it. This because it under- 
mines ‘all of our distr ibution planning and threatens not only our own 
investments in pute and facilities but the investments of our dealers 
wherever bootleg cars appear on the market. 

Perhaps an eneaes of our distribution planning will illustrate 
what I mean. 

One of the basic premises of our business is the existence of a 
nationwide market for automobiles. In order to serve this market 
systematically and effectively, however, we must first break the na- 
tional market down into its component parts. The whole market 
can be divided into about 300 major marketing areas. Each of 
these areas has its own unique characteristics. Each has a special 
economic atmosphere which is affected by all the usual factors— 
spending habits, income levels, the relative importance of industry 
and agriculture and the degree to which the seasons and the wet ather 
may affect the area’s prosperity. 

Each of the 300 areas may be divided into smaller markets. All 
of them are equally subject to the same influences which, in turn, 
must be taken into account if we are to obtain an accurate estimate 
of the potential they present for sales. 

It is not enough simply to know about the differences and varia- 
tions in the various segments of the national market. We also must 
be prepared to serve each segment efficiently, and in a manner satis- 
factory to our dealers and their customers. The knowledge we ac- 
quire in our continuing study of the multifaceted national market 
is the foundation upon which we build our integrated system of 
factories, assembly plants and dealer locations. 
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Having established our network of production facilities and out- 
lets, our next task is the establishment of sales objectives, or targets. 
These sales plans are developed in coordination with the individual 
dealer involved, and are based on our joint appraisal of the specific 
requirements of his trading area. We and the dealer, and the public 
as well, are served best if the cars he sells are moved into the general 
market area which his dealership is intended to serve. If our com- 
petitive position is sound in each dealer area, it will be sound in the 
aggregate national market. The sale of bootleg cars in any market 
area not only upsets our distribution program there, but threatens 
the plans and operations of our authorized dealer in that locality. 
And in the long run, of course, the success of our authorized dealer 
in the sale and servicing of our products is the measure of Ford 
Motor Co.’s success in that market. 

During the period following the Second World War when cars 
were scarce, there was no incentive on the part of authorized dealers 
to sell their cars in other than normal channels. They could sell 
all they could get, and more, at retail to the customers in their nor- 
mal trading area, and at a good profit. 

With the return of a buyer’s market in 1953, however, some dealers 
began the practice of selling some of their new cars into bootleg 
channels. In doing so, they generally realized much less gross profit 
per unit than if they had sold the ears at retail. It was a form of 
quick turnover, small profit business. It was not, however, the kind 
of business designed to promote the long term interests of our com- 
pany, the public, or the dealers. 

Automobile dealers, because of the nature of the product and the 
high values involved, have a very special obligation in representing 
the manufacturers and their products. While they are independent 
businessmen who buy the products of their factory for resale, the 
dealers carry the responsibility of representing the manufacturer to 
the retail customer. They must have a continuing solicitous attitude 
toward their customers and the cars which they have sold them. By 
the maintenance of appropriate facilities and sales and service organi- 
zations to serve their local customers, and through fair dealing and 
good service, they discharge their obligation and realize on their op- 
portunity of developing a continuing market for the products that 
they handle. 

Selling cars into bootleg channels is a shortsighted approach to 
the development of a sound business. It bypasses the organization 
and facilities of the dealership which have been set up to serve the 
local retail customer. Every sale made into bootleg channels de- 
prives the dealer of the opportunity to make the sale to the ultimate 
consumer and to render him the service calculated to make him a 
continued user of the manufacturer’s product. Thus, bootlegging 
is detrimental to the product, the manufacturer, the public, and the 
dealers themselves. 

On February 24, 1954, Mr. Ford sent a letter to all of our dealers 
in which he outlined the reasons why bootlegging is detrimental to 
the dealers, our product, and the public, and in which he asked that 
our dealers refrain from the practice. A copy of Mr. Ford’s letter 
is attached as exhibit I. 

Since Mr. Ford sent his letter, we have made a number of investi- 
gations of the bootlegging problem in its various forms. We have 
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discussed it with our national dealer concils, and we have discussed 
it with individual dealers whose cars have been found in the bootleg 
market. Our studies have proved that it is the popular car—the car 
most desired by the public—that is sought by the bootleg operators 
and most often appears in bootleg channels because it is a readily 
salable product. These cars frequently appear early in the model 
year, when they are scarce and when their newness appeals most to 
the public. This, of course, is normally the time when the authorized 
dealers’ stocks are the lowest. Indeed, some of our cars have appeared 
on used-car lots even before the formal introduction dates of new 
models. 

The appearance of many of the cars in bootleg channels in recent 
years has resulted from the sale of new cars by concerns that had 
purchased them from dealers ostensibly for leasing purposes. The 
business of leasing cars and trucks grew tremendously during the early 
postwar period, and it represents a large and important market for 
cars and trucks. It is a sound industry, whose continuing needs for 
vehicles are sought to be served by manufacturers and dealers of all 
lines of automotive products. Since the manufacturers and dealers 
seek the patronage of leasing companies and readily sell cars to them, 
some buyers of cars trade upon the good reputation of these com- 
panies and pose as car leasing companies, whereas in fact they are 
nothing but newcar brokers masquerading under the guise of 
reputable leasing companies. 

As a result of our investigations, we have come to three basic con- 
clusions. They are: 

(1) That sales to fictitious fleet owners (usually under the guise 
of reputable leasing companies) comprise a high percentage of the 
initial sales made into bootleg channels by authorized dealers; 

(2) That some of the current model cars that appear on used-car 
lots were sold innocently into bootleg channels by the authorized selling 
dealers; and 

(3) That the total number of new Ford Motor Co. cars moving 
in bootleg channels is not substantial, relative to the total number 
of new cars made and sold nationally. 

Discussing these conclusions in order: 

In the summer of 1955, we analyzed the sales records of about 3,700 
Ford cars that were reported to us as having turned up on used-car 
lots for sale as new. We found that slightly more than 50 percent 
of them were sold initially to fictitious fleet owners and organizations 
posing as reputable leasing companies, and that another 10 percent 
were sold to used-car dealers directly. Approximately another 20 
percent were sold to individuals, many of whom doubtless were act- 
ing on behalf of used-car dealers and brokers. The remaining 20 
percent of the sales were made to miscellaneous categories of buyers. 

In our opinion, substantially all of the sales to used-car dealers, 
and most of the sales to phony fleet owners, were known to have been 
bootleg sales when made. Many of the other sales, however, probably 
were made innocently by the authorized dealers involved. 

Since early in 1954, more than 15,000 new Ford cars have been 
reported to us as having appeared on used-car lots. We realize, of 
course, that these are not all of the Ford cars that have found their 
way into bootleg channels. Assuming, however, that four times this 
number actually were bootlegged, the total number of Ford cars 
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bootlegged in the 2-year period would be only about 2 percent of the 
total number of new F ond cars marketed. We are fully aware, never- 
theless, that at specific bootleg outlet points, the percentage from 
time to time has been considerably higher, and in an amount to be 
seriously distressing to our local outhorised dealers. It has been 
asserted that one of the principal causes of bootlegging has been the 
alleged “forcing” of cars upon dealers by manufacturers. It has not 
been the policy or practice of our company to force cars upon our 
dealers. liberate overstocking of dealers is totally at odds with 
our plan of merchandising because our plan is premised upon retail 
sales to ultimate users. Our objective is to increase the number of 
people driving our cars, and not dealers’ inventories held for resale. 

Under our procedure, field managers receive from each dealer in 
the early part of each month his order for the next month and his 
estimated requirements for the following 2 months. The field man- 
agers assist the dealer in this connection by providing pertinent infor- 
mation from registration data, 10-day report sales and stock figures, 
the sales performance of the dealer’s competition in the area, future 
stock level and market penetration objectives, previous estimates of 
requirements and other market data. 

The numbers and types of vehicles ordered by the dealers reflect 
decisions made by them after discussions with zone and district sales 
personnel, and are based on the dealers’ sales plans after considera- 
tion of all pertinent information. The primary objective of our com- 
pany and our sales organization is to help our dealers to realize the 
full portential market for our products. To this end, our sales per- 
sonnel have been schooled and instructed to work with our dealers 
so as to accomplish this objective with a fair profit to the dealers, 
while at the same time developing an inventory of vehicles in balance 
with the requirements of the market. 

With the exception of a few brief periods, Ford Motor Co. products 
have been in short supply throughout the entire postwar period. Even 
after Government controls were ended in the middle of 1953, our 
products were so popular that we were not able to meet the demand 
for them until recently completed facilities, and some slackening in 
the general market, made it possible. Thus, during most of this 
period, we have not been confronted with the problem of oversupply 
of our cars. 

Until December 1955, the stocks of our Ford car dealers, in terms 
of days’ supply, were far below normal working levels, and were be- 
low the average of the industry as a whole. A 30 days’ supply of 
cars traditionally has been considered a minimum working level in 
our industry. in were the Ford car dealers’ stocks, by months, 
in 1955 as compared with the rest of the industry. 


Industry | Ford car | Industry 
dealers less Ford 
(days’ car (days’ 

supply) 
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The present stocks of our dealers, while higher than in 1955, are 
at no more than satisfactory levels in terms of the current spring 
selling season. 

We have given careful consideration to the bills designed to elimi- 
nate new-car bootlegging which are now being considered, we under- 
stand, by this committee. One of these bills was introduced on May 
27, 1955, by Representative Steed (H. R. 6544) and was reintroduced 
by Representative Avery on February 14, 1956 (H. R. 9248). This 
bill would make lawful the insertion of provisions in sales agree- 
ments granting to dealers the sole and exclusive right to sell the manu- 
facturer’s product in designated geographic areas and limiting them 
to those areas. In other words, this bill would legalize so-called 
territorial security for dealers and would allow prohibition, by con- 
tract, of sales by dealers to customers residing in the territories of 
other dealers. 

Our experience with the subject of closed territories for dealers 
leads us to doubt the wisdom of employing in automobile sales agree- 
ments the type of provision contemplated by this bill. Dramatic 
changes have occurred in our way of life in the last 15 years. Our 
population is now more mobile and fluid than before. People fre- 
quently move their residences, particularly to suburban areas; but 
they often prefer to continue to buy from the dealers in the commu- 
nities where they formerly lived or near their places of employment. 

In 1938, a provision was inserted in the Ford sales agreement, which 
had as one of its purposes the discouragement of bootlegging. It 
provided that if one of our dealers sold a new vehicle to a customer 
residing in an area in which another authorized dealer was located, 
the selling dealer would pay a service commission of $30 to the dealer 
in the customer’s area. It also provided that the company would act 
as umpire in the event disputes arose between the dealers. 

In practice, enforcement of this provision was found to be both 
unpopular and impracticable. The provision contemplated that the 
dealers would honor willingly their obligations. But many of the 
dealers would not do so, and the company was looked to as a collec- 
tion agency between the dealers. As a consequence, the number of 
disputes between dealers grew to unmanageable proportions, and the 
company ceased trying to enforce the provisions. 

We believe that there is a sharp difference of opinion among our 
dealers as to the desirability of closed territories, or territorial 
security. From the answers submitted on this question in the ques- 
tionnaires circulated among automobile dealers by the Senate Sub- 
committee on Automobile Marketing Practices last year, it would 
appear that there is a similar difference of opinion on this subject 
among dealers generally. Of the dealers who expressed themselves 
on this question, 8,693 were in favor and 7,766 were against territorial 
security. 

In view of our unsatisfactory experience with territorial security 
provisions in the past and the apparent difference of opinion on this 
subject among our dealers, we do not believe that restrictive provisions 
in sales agreements authorized by the Steed bill would be welcomed 
by our dealer body as a whole, or would be in the best interests of our 
company or the public. 

A second type of proposed legislation would make it lawful for 
automobile manufacturers to provide in sales agreements that dealers 
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shall not sell vehicles to other than authorized dealers for resale. It 
would permit termination by the manufacturers of dealers who know- 
ingly violate this provision. (H. R. 2688, introduced on January 20, 
1955, by Representative Williams, and reintroduced as H. R. 9251 
on February 14, 1956, by Representative Avery.) 

While enactment of this type of legislation would tend to clarify 
the law with respect to the right of manufacturers to terminate dealers 
for bootlegging, we doubt that it is necessary or desirable. It would 
place a heavy responsibility upon the manufacturers to assure that 
any action taken by them against bootlegging dealers would be fair 
to those dealers and to all other dealers. It often is very difficult to 
determine whether a dealer knowingly has engaged in new-car boot- 
legging. In the interest of assuring justice to the dealers involved, 
we are sure that the manufacturers would resort to the harsh remedy 
of termination sparingly and only in the most flagrant cases. We 
believe that the problem can best be dealt with by constant attention to 
it by the manufacturers and the dealers, proper distribution of auto- 
mobiles to dealers, education of the dealers and the public and effective 
merchandising by the dealers wherever bootleg cars appear on the 
market. 

We believe that bootleg outlets really have little to offer the retail 
customer in comparison with authorized dealers. Our studies have 
shown that the authorized dealers not only can meet the bootleggers 
pricewise, but they offer all of the benefits of an established business 
house authorized to represent the manufacturer and which affords 
the many services which only authorized dealers can offer. 

In our view, the dealer’s most effective means of combating boot- 
legging lies in inspiring public confidence in himself and in the fran- 
chise he holds—in demonstrating that his representation of the factory 
offers something of great value to the buying public, available from 
no other source. His best chance of success lies in the manner in which 
he represents his manufacturer and treats his customer. Every buyer 
is making a substantial investment when he drives a new car home. 
He expects—and has a right to expect—fair treatment and first-class 
service. It is good business on the part of the dealer to see to it that 
he receives this kind of treatment and service. If the customer is con- 
vinced that the dealer’s personal attention and interest extend well 
beyond the original purchase, he will be more inclined to turn to the 
authorized dealer—and not to an unknown bootlegger—for his next 
purchase of a new car. 

The adjustments that we made recently in our distribution charges 
have had a very salutary effect in reducing bootlegging. The prices 
that we currently charge for our distribution services leave prac- 
tically no margin for gain through the use of irregular methods of 
transporting new cars. Bootleg operators no longer have any sig- 
nificant cost advantage over authorized dealers in respect of trans- 
portation, regardless of the transportation method that they adopt. 


DISTRIBUTION AND DELIVERY CHARGES 


One of the bills under consideration by this committee was intro- 
duced by Representative Hinshaw on January 5, 1955 (H. R. 528), 
and was reintroduced by Representative Avery on February 14, 1956 
(H. R. 9247). This bill would amend the Federal Trade Commission 
Act by providing that— 
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it shall be deemed to be an unfair method of competition in commerce, and an 
unfair or deceptive act or practice in commerce, for the manufacturer of motor 
vehicles to charge or collect from a4 person to whom such manufacturer sells 
any such motor vehicle in commerce any amount represented as or attributed to 
freight or transportation charges, to the extent that such amount is in excess of 
the actual cost to such manufacturer of the freight or other transportation 
charges incurred in making delivery of such motor vehicle to such person. 

This bill proposes legislation in an area of the automobile business 
which apparently is much misunderstood. This lack of understand- 
ing has led some people to assert that the automobile industry collects 
huge sums in so-called phantom freight and that dealers and retail 
customers are misled as to the prices that they pay for cars. Because 
of the apparent confusion on this subject, we welcome the opportunity 
to discuss it here today. with: 

A clear understanding of our present method of distribution pric- 
ing, the merits of it and the consequences of enactment into law of 
the type of legislation proposed requires a brief description of the 
evolution of our present branch assembly system. 

As you may know, our company pioneered the establishment of 
branch automobile assembly plants in this country. Mr. Ford estab- 
lished his first branch assembly plant in Kansas City in the year 1909, 
By 1915, the company was operating 23 branch assembly plants. 
Many of Mr. Ford’s competitors believed at that time ( and continued 
to hold for many years, and possibly may continue to this day) that 
a system of branch assembly plants was not the most efficient way to 
produce and distribute automobiles. 

Mr. Ford had several reasons for believing that the branch assem- 
bly system was the most efficient method of ney and distribut- 
ing cars for a nationwide market. Here are some of them: 

1. Completed automobiles are peculiarly subject to damage during 
loading, unloading, and shipment. The introduction of branch as- 
sembly plants enabled manufacturers to apply paint and fabrics to 
cars at points as close to the market as possible, thus reducing the risk 
of transit damage. 

2. The establishment of branch plants throughout the country in- 
troduced an important degree of flexibility in the adjustment of pro- 
duction plans to local market conditions. It became possible to carry 
an important part of the nationwide inventory of automobiles in the 
form of unassembled pieces, with consequent savings in storage costs 
and investment. 

3. By becoming a taxpayer and an employer in many communities, 
Ford Motor Co. earned the support and interest of the residents of 
those communities. This undoubtedly helped the company secure 
early widespread acceptance of the model T Ford car. 

4. As the public acceptance of automobiles and the population of 
our country increased, the market grew and it became necessary to 
expand production capacities. If all of this expansion had been 
carried out simply by making the centrally located plants larger, the 
management, labor and facilities problems soon would have become 
insoluble. 

5. The problem of recruiting workers to build the growing volume 
of new cars suggested its own solution: Bring the jobs to the workers 
instead of trying to bring all of the workers to the jobs. By helping 
to spread new employment opportunities throughout the country, 
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abe Motor Co. accelerated the creation of a national automobile 
market. 

6. Finally, branch assembly enabled Ford Motor Co, to service the 
needs of its dealers uickly and economically. 

The attainment of savings in freight costs through the shipment 
of component parts rather than of assembled automobiles was not a 
principal factor behind the initial decision of our company to estab- 
lish branch assembly plants. Company records show that, during the 
early years of F ~ branch plant operations, there were no freight- 
cost savings. The railroads were neither willing nor able to establish 
low rates on the shipment of component parts to branch plants until 
the volume of these shipments reached a point high enough to justify 
rate reductions. The attainment of such volumes did not come over- 
night, nor were they attained at the same time for every one of our 
branch plants. The reductions in freight costs were achieved slowly 
and in small amounts—in the same way that cost reductions were 
obtained in other phases of the automobile business. 

Nevertheless, from the very beginning, it must have been obvious 
that real opportunities existed for long-run distribution savings 
through the use of branch assembly plants. Because of the configura- 
tion of an automobile, the shipment of assembled cars necessarily in- 
volves the shipment of substantial cubic displacement with relatively 
little weight. 

For the reasons I have stated, Ford Motor Co. became committed to 
a branch plant assembly system early in its history. This commit- 
ment, however, was not without risks. In order to make use of semi- 
skilled local labor, it was necessary to design tools and to plan assem- 
bly methods in a way that would minimize the need for large numbers 
of highly skilled tradesmen. This required substantial investments 
on the part of the company. Further, the costs of building a large 
number of relatively small plants were then, and remain today, greater 
than the costs of building a few large plants to produce an equivalent 
number of cars. The efficient operation of the branch assembly plant 
system called for the development of entirely new methods of produc- 
tion control, scheduling, and materials handling. Even more impor- 
tant was the creation of techniques to assure dimensional contro] of 
the parts so that they would be fully interchangeable and, hence, 
sale at any assembly mien. 

As the years passed, the cost savings associated with branch assem- 
bly of automobiles increased. Great improvements were made in the 
methods of loading, shipping, and unloading component parts. The 
development of a nationwide highway network led to the emergence 
of haulaway carriers to transport cars from assembly plants to the 
dealers. These carriers could, and did, compete effectively with the 
railroads for this transportation business. One of the important ad- 
vantages of the haulaway method of transportation was its ability to 
drop off cars in small quantities at individual dealerships, without 
prohibitive cost penalties. 

During this period of evolution, Ford Motor Co. included in its 
aggregate price compensation for the services it performed in dis- 
tributing its product. For many years, this portion of our price was 
based largely upon the price asked by the railroads for performing a 
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broadly similar function. This system of pricing worked well for 
many years, and it was followed by a number of our competitors. 

In our financial planning, we have never segregated the revenues 
and costs of our distribution service from the other revenues and 
costs of our business. Our efforts have been directed toward a con- 
tinuing reduction in all of our costs of building and distributing cars, 
It has never been true that our distribution prices were designed to 
provide auxiliary profits, unrelated to our system of manufacturing 
and selling motorcars. Rather, the cost savings attained from our 
branch plant system permitted us to make dramatic improvements 
in our products, and to offer these to all of our customers at lower 
aggregate prices. 

In 1954, our company led the industry in making substantial re- 
ductions in its prices for distributing cars and trucks to distant 
market areas. The principal reason for this change was the emer- 
gence of a type of competition that offered a somewhat similar service 
at a lower price, namely, two-bar and driveaway transportation. It 
is true that relatively few people are interested in purchasing, as new 
cars, units that have been driven or towed up to 2,500 miles. Never- 
theless, a small percentage of our customers began to patronize those 
who employed this competing service, because it offered some price 
advantage. To the extent that this occurred, it impaired our ability 
to utilize our branch assembly plants efficiently and disrupted our 
authorized dealer system. We decided, therefore, to meet this com- 
petition, in the interests of ourselves and our dealers, by making 
substantial reductions in our distribution prices to distant points. 

In October 1954, we reduced the distribution price of a Ford car 
on the west coast, for example, by over $100. We made a second 
reduction a month later, and in February and March of this year, 
we made additional reductions in the distribution portion of our 
prices. On a Ford car, these reductions add up to $158 to dealers 
on the west coast, $99 in Salt Lake City, and $55 in Miami. 

We are confident that Ford Motor Co.’s method of pricing the 
distribution of its cars is fair and equitable to all concerned. Our 
distribution prices are consistent with our pattern of costs. It ob- 
viously costs more to deliver cars to customers located distant from 
the areas where the major, heavy components of our cars originate 
than to customers located near our stamping plants, motor lines, 
et cetera. Our present car distribution prices are not based upon 
or geared to rail freight rates. Rather, they are based on a cents-per- 
mile formula, with certain adjustments where necessary to meet local 
competitive conditions. This produces, in effect, a regional pricing 
system graduated as the distance from the source of our major auto- 
mobile components increases. 

Our present distribution prices also meet, in general, the competi- 
tion offered by other media for transporting cars. The price differ- 
entials between any two dealer points in the country have been reduced 
to levels that we believe are low enough to meet the competition offered 
by casual methods of transportation. 

The total revenue currently received by our company for its dis- 
tribution services is substantially less than our aggregate inbound 
and outbound freight costs. We estimate that, on the basis of our 
present distribution prices, the company will pay over $20 million 
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more this year in freight costs than it will receive for its distribution 
services. 

Now are there any feasible alternatives to our present distribution 
pricing system ? 

One suggested plan is contained in Representative Hinshaw’s bill. 
It proposes, in effect, that automobile manufacturers be permitted to 
charge only “transportation charges incurred in making delivery” of 
vehicles to dealers. The language of the bill does not make clear 
whether one of the most important costs of the manufacturers, the 
freight paid for shipments of parts and components to assembly 
plants, could be included. Assuming, however, that it were permis- 
sible to charge for inbound freight to assembly plants, as well as out- 
bound freight, the pricing system required by the bill would result in 
many inequities and, in our opinion, would be completely unworkable. 
It would also tend to create a whole new series of economic incentives 
for bootlegging cars from the cities where the cars are assembled to 
outlying points normally served by those assembly plants. 

Exhibit II, attached, shows what would happen to Ford car prices 
to dealers were we to adopt a system of distribution prices equal to 
our inbound and outbound freight costs. Our dealers located in as- 
sembly plant cities would receive price reductions, while the dealers 
in outlying areas served by that assembly plant would be forced to 
pay substantially higher prices. Substantial bootlegging from assem- 
bly plant cities to remote areas could then be expected. 

Perhaps the most significant consequence of a pricing system of 
the type contemplated by the Hinshaw bill would oe its tendency to 
create local monopolies around the assembly plants of particular pro- 
ducers. For example, the Miami, Fla., market is now served by one 
of our competitors from an assembly plant in Atlanta, and by our 
Mercury division from an assembly plant in St. Louis. These cars 
have generally similar specifications, and they are designed to sell at 
approximately the same price. At present, they are competitive price- 
wise in all parts of the country. Under the Hinshaw bill, however, 
the car assembled in St. Louis could cost the Miami dealer $56 more 
than the car assembled in Atlanta, as shown on exhibit III. If so, the 
Miami dealers handling the higher-priced car would soon be put out 
of business. Even greater aberrations would result as between com- 
peting car lines on the west coast, where one of the cars is assembled 
on the west coast and the other one is not. As shown on exhibit ITI, 
the price difference there, resulting solely from differing transporta- 
tion costs, could be as great as $114. 

Similar price distortions would arise among different models of 
the same make of car. For example, our Ford division has two 
California assembly plants, one in San Jose and one in Long Beach. 
Our Country Squire station wagon model is produced at our San 
Jose plant but not at our Long Beach plant, because of facility limi- 
tations. This car, which is our most expensive Ford station wagon, is 
priced at wholesale about $73 above the next most expensive Ford sta- 
tion wagon. In Los Angeles, however, this price spread might in- 
crease to $126 under an actual freight cost system because the Coun- 
try Squire would have to bear the added costs of outbound freight 
from San Jose to Los Angeles. This would result in obvious hard- 
ship to our Los Angeles dealers on these station wagons. 
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Even on the same model car delivered to the same dealer at differ. 
ent times, an actual freight cost system would produce extreme price 
distortions. Although we strive to serve our dealers from the assem- 
bly plants nearest to them, we find that, as a practical matter, we 
cannot always do so. 

Our pattern of deliveries, which we call our sourcing pattern, 
changes constantly because of changes in national or regional de- 
mand, local production problems and other factors. If we were to 
start from scratch today and build a new set of plants designed to 
source all production ideally, the system would be out of balance with 
market requirements before the last bricks could be laid. Our mar- 
ket simply is not static. We learned long ago that we cannot main- 
tain a fixed sourcing pattern even for 1 week at a time. 

A good example is our experience in the Denver market area 
during 1955. We shipped Ford cars to our Denver dealers from five 
different assembly plants: Kansas City, Dallas, Minneapolis, San 
Jose, and Long Beach. The effect of an actual freight cost system 
on the cost to dealers of deliveries to Denver and at certain other 
locations is shown on exhibit IV. Our total freight cost is $179 
more on a car sent to Denver from San Jose than from Kansas City. 
If we were to price the San Jose car $179 higher than the Kansas 
City car, it would be priced beyond the reach of our Denver dealers, 
Price variances of this kind obviously would make it impossible for 
us to supply our dealers with cars when they need them. They also 
would prevent efficient use of our branch asembly plants and make it 
— for us to provide stable employment in them. 

nother serious aspect of the Hinshaw bill would be its possible 
adverse etfect on those automotive producers who have few or no 
branch assembly plants. They manifestly would have difficulty com- 
peting in areas distant from Detroit wherever their competitors have 
ranch assembly plants. 

The Hinshaw bill prohibits charging or collecting “from a per- 
son” for freight or transportation an amount “in excess of the actual 
cost” to the automobile manufacturer. Some of the extreme price 
distortions that I have discussed might be avoided in part were manu- 
facturers to charge less for distribution and delivery on some ship- 
ments than the transportation costs actually incurred. To the ex- 
tent that this practice were followed, however, it would be neces- 
sary to raise base vehicle prices by amount sufficient to offset the 
reductions in distribution prices. In other words, part of the cost 
of distributing cars to certain customers would then be paid by a 
different group of customers. 

Under such a pricing system, the various automotive manufac- 
turing companies could remain competitive only by matching their 
competitors’ lowest transportation charges at all points. The lowest 
charges of each competitor, of course, would be at each city in which 
any competitor has an assembly plant. This would produce a price 
oe governed entirely by the fortuitous location of assembly 

ants. 

5 I would like to make one final point about our present distribution 
pricing system. We constantly try to reduce our total costs of pro- 
duction and distribution and to pass these savings on to our cus- 
tomers in the form of better products or lower prices. We shall 
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continue to review our distribution service, and, as we find new and 
better ways to perform it, we shall make appropriate changes in 
the applicable portion of the price we ask for it. We have made 
tremendous progress already. Very important work in the fields of 
materials handling, packaging, and transportation methods is now 
underway in our industry. I am proud to say that our company 1s 
one of the leaders in promoting new developments in these fields. 
Competition in this area of our operations is as keen as in any other 
phase of our business. As savings in distribution costs are made, the 
ar-buying public will receive the benefits. 

In conclusion, I want to repeat that we have given the matter of 
distribution and delivery charges intensive study over the years. 
It is a very complex subject. In this statement, I have touched only 
upon some of its many complications. Our studies have led us to 
conclude that legislation in this field, no matter how sincerely con- 
ceived, can only multiply the problems of our dealers and ourselves 
without conferring any compensating benefit on the consuming public 
at large. 

(Exhibits referred to follow :) 


Exursit I 


Forp Moror Co., 
Dearborn, Mich., February 24, 1954. 


To All Ford and Lincoln-Mercury Dealers: 


You are aware of the inroads currently being made in the long-established 
retail sales practices of the automobile industry by unethical bootlegging of 
cars and trucks. 

In our opinion, no other practice can so quickly and completely destroy your 
most valuable business asset—your Ford or Lincoln-Mercury franchise to sell 
cars and trucks. 

When a dealer “bootlegs” a car or truck—makes possible its sale to the retail 
customer by other than an authorized dealer—he is automatically doing these 
five things: 

(1) Losing direct contact with the ultimate user of the car ; : 

(2) Losing the opportunity to service that new car owner and to build him 
into a long-time—if not lifetime—buyer of the products, accessories and services 
he, the dealer, has to sell ; 

(3) Running the risk of having his product appear as “distress merchan- 
dise’—in the eyes of the buying public, at least—on used-car lots; 

(4) Undermining the basic principles of automobile distribution which we are 
constantly seeking to improve and under which so many dealers have prospered 
for so long; and 

(5) Making it less likely for the customer to receive the full benefit of his 
warranty and additional services to which he otherwise would be entitled. 

To protect the investment of hundreds of millions of dollars you, as Ford and 
Lincoln-Mercury dealers, have made in buildings, facilities and equipment; to 
make certain that the buyers of our products have available to them the services 
of the 65,000 mechanics and technicians you and we have trained and developed ; 
and to assure yourselves of continuing profits from the sales of the finest line 
of cars and trucks the industry has ever known—you should discourage boot- 
legging in every possible way open to you. 

We have received a number of complaints directly traceable to our own dealers. 
We have the names of those dealers. We will deal with each case on an indi- 
vidual basis, in order that the foregoing considerations may be brought to the 
personal attention of any dealer engaging in the practice. 

Bootlegging is not, unfortunately, something new in the automobile business. 
It has raised its rather shabby head in the past. But, as in the past, I am confi- 
dent of our ability, working together, to eliminate this or any other selfishly moti- 
vated practice which is against the best interests of the customer, the dealer and 
the company. 

I count on your cooperation. 

Henry Forp II. 
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Exnursit II 


CHANGES IN NET DEALER DELIVERED COSTS 
IF DISTRIBUTION PRICES ARE EQUAL 
TO INBOUND-OUTBOUND FREIGHT COSTS 
FORD PASSENGER CAR 
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ExHIsIT IV 


TOTAL FREIGHT COSTS AT SELECTED CITIES 
ON UNITS SHIPPED FROM DIFFERENT ASSEMBLY PLANTS 
FORD PASSENGER CAR 
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@ DESTINATION CITIES 


FORD MOTOR COMPANY 
APRIL 12, 1956 


Mr. Kix1n. Does that complete your statement, Mr. Crusoe? 

Mr. Crusor. Yes, Mr. Chairman. 

Mr. Kuretn. Mr. Granahan, do you have any questions? 

Mr. GraNAHAN. I wish to commend you for your very fine state- 
ment. However, I do want to say that I have found, and it has 
been the opinion of the general public, that the manufacturers of auto- 
mobiles have been responsible for the bootlegging in the automobile 
industry, due to the fact that they have forced cars on their dealers. 

I noted from your statement that you have tried to correct condi- 
tions in the bootlegging situation. Would you say that that condition 
has improved over the past year ? 

Mr. Crusor. First, sir, I would say that I believe there has been a 
very measurable improvement in the last year, but I would also like to 
say that so far as Ford Motor Co. is concerned, that our problem has 
been to get enough cars for our dealers, since about 1949. 

Mr. GranaHAn. I have not named any manufacturer, but I say it 
has been the opinion of the general eesti that the manufacturer of 
automobiles has been responsible for this condition. 

Mr. Crusoe. I would feel that that is not a completely valid assump- 
tion. Bootlegging is such a complex matter that reasons for it cannot 
be attributed to any one fact. 

Mr. Granawan. That is all I have. 

Mr. Kuern. Mr. Friedel? 

Mr. Friepet. I, too, want to congratulate Mr. Crusoe for a very fine 
statement. 

I think you covered practically all the major points. On the other 
hand, we do receive complaints that the manufacturer is guilty, in 
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part, or has been a party to a lot of this bootlegging. For instance, 
the questionnaire that was sent out by the Senate subcommittee to 
dealers. They sent out, I think, 40,000 questionnaires. They had 
about a 50-percent response. 

Under question 11 “Is new-car bootlegging caused primarily by” 
they were asked to check different items. One of the big issues was 
the overproduction. 13,581 said the problem was overproduction. 

In another question 10,992 dealers said that the pressure from the 
factory to take more cars than needed caused the trouble. If an 
authorized dealer does not get too many cars, he would not be forced 
to look for a bootlegger. If he is overstocked, he is then looking for a 
quick turnover and he unloads the cars to the bootleggers. It is unfair 
to the authorized dealer and it is unfair to the public. I know the 
public, when buying a car from a bootlegger, does not receive the serv- 
ice that your facory wants the buyer to receive. It has been pointed 
out, that the manufacturer is guilty in many respects. 

I have a letter here, Mr. Chairman, from the Automobile Trade 
Association of Maryland, that I would like to have inserted in the 
record. I received this yesterday: 


There are three bills before the Klein subcommittee which are of great im- 
portance to the automobile dealers of Maryland. These bills are H. R. 528, 
H. R. 2688, and H. R. 6544, which deal with freight charges, bootlegging of new 
ears, and territorial security. 

A I understand it, hearings will be resumed on April 11, 12,17, and 18. You 
will remember that last July, dealers from all over the country testified in 
favor of these bills. During the coming hearings the factories and the govern- 
ment will testify— 


I will leave this with the commitee— 


In the last year the retail automobile business has really suffered. Dealers 
have been unable to make a fair return on either investment or sales. Un- 
realistic freight charges which have no relation to actual costs have unfairly 
increased the prices of new cars. 


Mr. Kuern. We will have the letter go in the record at this point. 
(The letter referred to follows :) 


AUTOMOBILE TRADE ASSOCIATION OF MARYLAND, 
Baltimore, Md., April 10, 1956. 
Hon, SAMUEL FRIEDEL, 
House Office Building, Washington, D.C. 

Dear Srr: There are three bills before the Klein subcommittee which are 
of great importance to the automobile dealers of Marlyand. These bills are 
H. R. 528, H. R. 2688, and H. R. 6544, which deal with freight charges, boot- 
legging of new cars, and territorial security. 

As I understand it, hearings will be resumed on April 11, 12, 17, and 18. You 
will remember that last July, dealers from all over the country testified in favor 
of these bills. During the coming hearings the factories and the Government 
will testify. 

In the last year the retail automobile business has really suffered. Dealers 
have been unable to make a fair return on either investment or sales. Un- 
realistic freight charges which have no relation to actual costs have unfairly 
increased the prices of new cars. The bootlegging of new cars by used-car 
dealers who have small investments in service and sales facilities and are in 
no position to fulfill warranties, has caused great financial loss to new-car 
dealers. Territorial security is necessary to protect Maryland dealers from 
competition from outsiders who obtain cars in Detroit or other manufacturing 
centers, and drive them to Maryland at a considerable saving in freight. 

We urge you to attend the hearings, and if you believe the bills being con- 
sidered to be right, we hope that you will do what you can to have these bills 
reported favorably to the Interstate and Foreign Commerce Committee. 
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Your past kindnesses are deeply appreciated and we hope that you will 
support these bills. 
Very truly yours, 
J. CAVENDISH DARRELL, 
Manager. 

Mr. Friepet. Earlier in your statement, as I gathered it, you said 
you did not keep records of freight charges or distribution charges 
separate. When you bill a dealer, do you not charge them for freight 
rates or destination charges ? 

Mr. Crusor. I would like to answer all of your questions, sir, and 
[ would like to start with the last one first. 

We do not make a charge to dealers for freight, as such. We have 
a price for distribution and delivery of the car. Part of that is based 
upon the transportation cost that we incur in delivering the car from 
our assembly plant to the dealer. But the balance of the cost of get- 
ting that car to the dealer is included in our entire distribution system, 
which is our assembly plant system. 

The first cost of getting a car to a dealer begins when we ship the 
first part to the assembly plant. In other words, our assembly plants 
are so located that as our parts move to the assembly plant they have 
begun their movement to the customer. Our plants are so situated so 
as to have a minimum of backhauls. Our distribution system is com- 
prised of our factory, plus a railroad haul or some other haul, plus the 
processing in our plant. Then it finally transpires to be an automobile 
on our shipping lot. 

So actually, we have what we would call an incremental system of 


assembly that uses the railroads in part to accomplish it and our 


factories for the balance. It is a substitute, completely, for shipping 
built-up automobiles from a single point. It should be clear that the 
costs involved in that are inevitably commingled with all of our other 
costs of manufacture. 

Mr. Frrepex. I understand that, but from your own statement, you 
say: 

In our financial planning we have never segregated the revenues and costs of 
our distribution service from other revenues and costs of our business. 

On page 21, evidently you must segregate them because you say: 


The total revenue currently received by our company for its distribution serv- 
ices is substantially less than our aggregate inbound and outbound freight costs. 

Mr. Crusoe. I will try to explain that for you, sir. We do, of course, 
pay important amounts of money for freight as a commodity. We, 
of course, know what freight costs us for the incoming costs of the 
materials that go into our plants. We do aggregate that. But that 
freight that we buy as a commodity should not be confused with the 
cost that is incurred in delivering a car to a dealer. We do not use 
freight in that instance. On one hand we incur freight along with 
other material costs in our plants, and on the other hand we incur costs 
in distribution which include part of these freight costs. 

Mr. Kier. Will the gentleman yield at that point ? 

Mr. Frrepet. Yes, Mr. Chairman. 

Mr. Kern. When the dealer bills a customer is there a charge for 
delivery of the car enumerated on the bill of sale? 

Mr. Crusoe. I am not familiar with that, sir. I do not know what 
the dealer’s invoice would look like to a customer. 
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Mr. Kren. According to the statement that you have given us 
earlier, you do not show a breakdown on the bill to the dealer for the 
delivery or transportation of that particular car; do you? 

Mr. Crusor. There is an item, sir, called distribution and delivery, 
in addition to the base price of the car for each one of the locations, 

Mr. Kern. Is that an arbitrary figure that is arrived at by your 
company ? 

Mr. Crusor. Yes, sir; I would say that it is a selling price that we 
develop on what we consider to be a logical basis, and in keeping 
riers what we think the service is worth. It is the market price 
for it. 

Mr. Krxrn. General Mortors’ representatives testified here yester- 
day and pointed out they have a somewhat similar system. They base 
it on three different items. Could you tell us in not too great detail 
specifically what you base that figure on since it does not represent the 
exact amount ? 

Mr. Crusoe. In the areas immediately tributary to our home plant, 
where the benefit of an assembly plant system is not a factor, it is based 
on our approximate actual cost of the delivery of the completed vehicle 
from our plant to the customer. Beyond that point, we have worked 
out a scale of charges depending upon mileage and not following any 
freight charges or any schedule of freight charges. Freight charges 
in themselves are somewhat inconsistent because it costs some times 
more to ship east than it does west. 

Mr. Kern. Tell us your figure per mile in a case of that kind. 

Mr. Crusor. I would like to ask Mr. Secrest to give you that. 


a Kuern. If you prefer, you could submit a statement to that 
effect. 

Mr. Crusor. We would be very happy to show you that and give 
you a copy of that statement. 

Mr. Kuern. We will have it be done in that way in order to conserve 
time. 

(The information, later submitted, is as follows) : 


Forp Motor Co. DISTRIBUTION PRICES 


Ford Motor Co. distribution prices are based on cents-per-mile formulas, with 
adjustments where necessary to meet local competitive conditions. The mileage 
factors reflect the distance of each dealer location from the company’s home 
assembly plants in the Detroit area. This produces, in effect, a regional pric- 
ing system, graduated as the distance from the source of our major automobile 
components increases. Such a pricing system is consistent with our pattern of 
costs. 

Our present distribution prices also meet, in general, the competition offered 
by other media for transporting cars. The price differentials between any two 
dealer points have been reduced to levels that we believe are low enough to meet 
the competition offered by casual methods of transportation. 

The total revenue currently received by our company for its distribution 
services is substantially less than our aggregate inbound and outbound freight 
costs. We estimate that, on the basis of our present distribution prices, the 
company will pay over $20 million more this year in incremental freight costs 
than it will receive for its distribution services. We should like to point out 
that this figure does not take into account the effect of material price penalties 
applicable to units produced in west coast assembly plants, the loading and 
packaging costs on components shipped to branch assembly plants, or other cost 
penalties associated with a dispersed assembly plant system. Further, it ex- 
eludes even those freight costs that are incurred on units produced at home 
plants, and on materials shipped into our various parts-manufacturing plants. 
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The basic formula by which Ford car distribution prices are determined is: 


Base 


amount Mileage factor 


Plus 13.125 cents per mile. 
Plus 5 cents per mile over 
300. 


Plus 5 cents per mile over 300. 


—_——- 


Similar formulas are used to develop prices for our other car lines. The 
following table shows how Ford car distribution prices are computed for specific 
locations : 


Computation 
Miles from snhatcpieipie sang tlilsilhissoaaapiianiagelascielicnth DeEe: 
Detroit | a 
Mileage factor Pp 


Dealer city 


Base 
amount 


. Cincinnati, Ohio i $7. 50 13.125 om. per mileX254 $41 
miles=$33.3 

2, Asheville, N. C 5 48.00 | 5 cents per maile X360 miles= 66 
18. 

3. Dallas, Tex 1 48. 00 come. per mileX835 miles= 90 
$41.7 

4, E] Paso, Tex j 98.00 | 3 ents per mileX327 miles= 
$9.81. 


5. Los Angeles, Calif........... 


1 Rounded. 





As indicated earlier, the mileage formulas are adjusted in some instances to 
meet local competitive conditions. The most important adjustments are: 

1. Distribution prices to points more than 500 miles from Detroit, and located 
in the State of Virginia or in States north or east of Virginia, are computed 
on the basis of a different formula. For the Ford car, this formula is $58 plus 
2 cents for each mile in excess of 500 miles. This produces lower prices in 
the ncrtheastern part of the country than the prices that would result from 
use of the basic formula: 


Philadelphia, Pa. (637 miles from Detroit): 
Basie formula: $48+ (5 cents X 337 miles) = $65. 
Adjusted formula: $58+ (2 cents x 137 miles) = $61. 
Boston, Mass. (706 miles from Detroit): 
Basic formula: $48+ (5 cents < 406 miles) == $68.50. 
Adjusted formula: $58+ (2 cents 206 miles) = $62.50. 


2. Distribution prices to most points within 200 miles of Detroit are computed 
on the basis of approximate actual outbound freight costs. 

It should be noted that our distribution prices are no longer related, in any 
way, to the charges made by railroads for shipping assembled cars from De- 
troit (or anywhere else) to dealer locations. 

Mr. Kiern. You may proceed, Mr. Friedel. 

Mr. Frrepet. Have you ever given any thought about having a 
flat price on all automobiles, the same price.all over the United States, 
the same as refrigerators are sold? That is, if you buy a car in Cal- 
ifornia it would be priced the same as if you bought one in Maryland 
or Detroit. 

Mr. Crusor. Yes, I think it would be a matter of consideration at 
all times. When we study our pricing structure, we think of all the 
various alternatives. 

Mr. Friepet. But you have never come around to doing that? 
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Mr. Crusor. No. We have never felt it was necessary or perhaps 
wholly accurate. It seems reasonable that at a far distant point the 
car is worth more because it costs more to get it there. 

Mr. Friepev. I noticed that since the Hinshaw bill was introduced, 
there has been a great reduction in freight rates, or destination 
charges, or delivery charges than previously existed. I think in your 
statement you said you made 2 or 3 reductions since 1954 in the freight 
rates. Why was that not done before? Was it done because of the 
Hinshaw bill? 

Mr. Crusoe. It was done, of course, to meet the competition that 
has come up with the towbar and the driveaway operators. It is true 
that the reductions were coincident with the Hinshaw bill, but this 
matter of pricing our products and our distribution and delivery 
charges are a matter of constant study. Of course, there is always 
a time to do it. Actually, there is an accumulation of cost savings 
that at periodic times we pass on to our customers. Even though 
we made an adjustment today, we do hope, and I am sure, that we will 
make further improvements in our methods of shipping, loading and 
so on so that we will again be in a position to either lower the prices 
of our cars and products or to improve the products through that 
source of cost reduction. 

Mr. Friepev. I have just one more question. I do not ask that you 
answer it now, but I would like to have it for the record. The ques- 
tion is: what did your company pay out in freight rates and what has 
the company received on this 3-percent transportation tax that you 
pay the Government? I would like to have those figures for the rec- 
ord to find out how close they are, or how much more money the dealer 
is a addition to transportation than that actually necessary. 

r. Crusor. I would like to make sure that I understand your 
question. 

Mr. Frrepe.. I am speaking of the period 1954 and 1955. 

Mr. Crusor. I would like to make sure, as I said, that I understand 
your question. We do not pay as an item an excise tax on freight. 
That is paid by the carriers, so far as we are concerned. If we pay 
a freight bill, the excise tax is included by the carrier. 

Mr. Frrepe.. How did you arrive at your tax or delivery charges if 
you did not know? That has to be anticipated as a part of the cost. 

Mr. Crusor. The cost involved, sir, to us, taxwise, in the distribu- 
tion and delivery price, as well as the price of the automobile itself-—— 

Mr. Friepev. Excuse me. You do not make a flat price to the 
dealer of an automobile. 

Mr. Crusor. It takes the two added together to get at the price of 
the automobile at that point. 

Mr. Friepet. There ought to be some record of the money you pay 
out for freight and the amount you receive from these dealers as 
your delivery charge. 

Mr. Crusorz. We can give you that right now. 

May I ask for that? 

Do you have that figure, Mr. Secrest, the amount we pay out as 
freight as compared with the amount that we recover for our distri- 
bution and delivery services? 

Mr. Kuxer. Your statement indicated that it was on the aggregate 
about $20 million less, is it not ? 

Mr. Crusor. With our present rates. 
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Mr. Frep G. Secrest (manager, price analysis department, Ford 
Motor Co.). I have the 1955 data here. During 1955 our company 

aid to carriers of all kinds, rail, truck, et cetera, $280 million for 
Freight. During that same year, we received for our distribution 
services in distribution prices about $217 million. So even in 1955 our 
total freight costs were greater than the prices we received for our 
distribution. However, of the $280 million in total freight costs, 
about $90 million was spent to bring raw materials into our com- 
ponent parts plants, and to bring the component parts into our home 
area, the Detroit assembly plant. So the portion of our freight pay- 
ments that were applicable to our branch assembly plant system and 
to the shipment of completed cars from the plants to the dealers was 
$190 million, compared to distribution revenues of $217 million. 

Mr. Crusor. On a comparative basis, on our present distribution 
and delivery revenues, we failed to equal our freight costs by some 
$20 million, where last year we had a reverse and our distribution and 
delivery price was in excess of freight costs by $27 million, but ex- 
clusive of the cost that we incur in the assembly system which makes 
that difference possible. 

Mr. Kern. That exclusion was not of the parts themselves which 
were shipped, what you would call inbound freight. 

Mr. Crusoe. We call this the extra freight that is involved because 
we have assembly plants. We have excluded from this figure the 
freight we pay in very important amounts for the shipment of iron 
ore to our plants and steel and so on. 

Mr. Kuiern. But you have not excluded the freight on the parts 
themselves ? 

Mr. Crusor. No, sir. That is all the cost of freight as the com- 
ponent part of the cost of our distribution-assembly system. 

It that clear, sir? 

Mr. Frrepew. It is clear. 

1 just want to note if there are any other charegs that might show 
up in another item that would offset that $27 million that you claim 
as loss. 

Mr. Crusog. No, sir. 

Mr. Frrepev. That is all, Mr. Chairman. 

Mr. Kietn. Do you have any questions, Mr. Bennett ? 

Mr. Bennett. Yes, Mr. Chairman, I have several questions I 
would like to ask in respect to the bootlegging problem. 

Mr. Crusoe, do you see any relationship between supply and de- 
mand factors as being causative of this bootlegging evil? What I 
mean specifically is, do you think that the bootlegging problem is 
worse when the supply of cars is greater than the demand? 

Mr. Crusor. I would like to try to take that apart, if I might, be- 
cause I want to explain that it is not feasible to look at our national 
picture. We do have these very many different market areas. Re- 
gardless of the best planning and foresight on the part of dealers 
and ourselves, we cannot foresee, sometimes, economic situations that 
might arise. 

On the east coast, in the last 30 days, we have had some tremendous 


snowstorms, and it affects very definitely the selling of automobiles. 
We equate for that most definitely by receiving from dealers orders 
for lesser quantities of cars for succeeding periods, so that our stock 
of cars are not set up on an annual basis. 
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Our stocks of cars are designed to parallel as closely as feasible 
the shifting demands for cars in various territories. It 1s not always 
ossible to follow it as closely as we like, because the nature of our 
Caaidhead is such that we must determine from 3 to 5 months in ad- 
vance the kind and quantity of cars that we are going to build. The 
cars that we will be able to supply to our dealers in July are virtually 
brought into our system as of today on a national basis. We need, 
then, to carry out the most feasible distribution we can of that num- 
ber of cars with our dealers. 

There is a point that has never been brought out in any of these 
sessions that I think would be worth injecting into this picture. We 
could have an oversupply, so to speak, of automobiles, in a given 
dealership or given territory, not in respect to total number of cars 
but in respect to the models of cars. It would be entirely possible for 
a dealer in the Dakotas to find himself with some convertible coupes 
in the wintertime and they are just not salable. The very best judg- 
ment might not prevent that. So at all times, this model assortment 
of cars is a very, very important thing. That is a matter that any 
merchandiser is constantly plagued with, of keeping his assortment 
of cars by kinds, sizes and so on, and it has never been dealt with in 
any of these sessions. It is a very perplexing task for the auto- 
mobile manufacturer. 

Mr. Bennerr. Excuse me for interrupting you, Mr. Crusoe. Are 
the situations to which you have just referred some of the things that 
give rise to bootlegging ¢ 

Mr. Crusor. They could, but I do not believe they have been a con- 
tributing factor of consequence in our own situation, because nation- 
ally we have not been overstocked with cars. We have been under- 
stocked with cars. There are certainly some situations that develop 
that could be wholly unforeseen, in which the dealer finds himself 
overstocked, because he helped overstock himself. 

In those situations, we are as concerned with helping the dealer out 
of his dilemma as he is, and we do it by lessening the number of cars 
he buys and commits himself for future periods on, and sometimes we 
help him with the redistribution of those cars. A dealer that is over- 
—— does not present a good situation for us any more than to the 

ealer. 

Mr. Beamer. Do you at any time ask all of your dealers or any of 
your dealers to take a certain number of cars within a certain period of 
time ? 

Mr. Crusor. On this basis, sir. We sit down with our dealer and we 
work out with him what he and we feel is his sales potential for his 
pa area. On that basis, he estimates the number of cars that 
1e is going to need for a 90-day period. We get from him a firm order 
for cars for 30 days and an estimate of what he thinks he will require 
for the next two 30-day periods. 

Mr. Beamer. Is he bound to that second period ? 

Mr. Crusor. No, sir. 

Mr. Beamer. Not at all? 

Mr. Crusor. No, sir. 

Mr. Beamer. Only to the first 30 days? 

Mr. Crusor. As a matter of fact, within the first 30 days we accept 
cancellations from him, and we accept a very important substitution 
between models to the extent that it is feasible for us to carry it out. 
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It is not good business for us to send him cars that he cannot sell. If 
he cannot sell them, he cannot buy any more. 

Mr. Kur1n. May I interject at this point one comment ? 

Could you conceive of a situation where the company manufactured 
a particular model of a car which was later discovered to be not salable 
as a result of which there might have been some indirect pressure on 
a dealer to take that particular model which he might not be able to 
dispose of so readily ¢ 

Mr. Crusor. Do you mean that I would attempt to unload on a 
dealer unsalable merchandise? Is that the question ? 

Mr. Kuetn. As you pointed out, what is salable in one area might 
be unsalable in another. For instance, this dealer in the Dakotas that 
you were talking about, if you had a supply of that particular model 
of car which he probably could not sell out there, might he be pres- 
sured to take it? Is that feasible? I will not use the term “forced.” 

Mr. Crusor. We do not do that, because it is in our interest to give 
him the types of cars he can sell. If he does not sell them, we cannot 
sell him more. I do not know of any business in this country that is 
as concerned about the movement of its product to the consumer as the 
automobile business. 

Mr. Kuiern. You know, do you not, sir, that one of the reasons for 
the introduction of this bill and one of the reasons for the concern 
in the Congress on this general subject is the feeling by a tremendous 
number of dealers throughout the country that they are being com- 
pelled to take cars which they cannot sell, and that is the reason 
for the bootlegging. They have to get rid of them. They do not 
want to lose their franchise, so they take more cars than they can sell 
in the retail market and thus are compelled, more or less, to dispose 
of them to these other dealers. 

Mr. Crusoe. I cannot accept that, sir, as a valid reason, because 
generally our dealers, with whom we have had some discussions, boot- 
leg cars at a profit, and like to do it at a profit. 

Mr. Kuiern. Did you say they bootleg cars at a profit? 

Mr. Crusor. Yes, sir. 

Mr. Kier. Of course they do, but they get less of a profit than 
they would get if they could sell it in the retail channel. 

Mr. Crusor. Well, unless it would be a plus business for them. 

Mr. Bennetr. As I have been informed about the problem, the 
bootlegging evil is greafer in the large metropolitan areas than it is 
out in the rural areas. Is that not the fact? 

For example, I have been told this, and I do not have any way of 
knowing whether it is true or not, that in a city like New York, where 
our chairman comes from, a dealer on the West Side of the city, let 
us say, will order a lot of cars over his quota. He takes care of his 
own potential and then he sells the surplus to some East Side dealer 
at $50 a car. That gets him into what I think you meant when you 
said surplus. Is that going on to any extent? 

Mr. Crusoe. I am sure that it can happen. Obviously, we try to 
minimize it, because the obligation of the dealer is to service these cars 
and to represent us with the customer. When he does that he is not 
carrying out his contract with us. 

r. Bennett. What I mean is that you have a dealer in a certain 
area selling 50 cars a month and suddenly he starts ordering 100 acrs 
a month. You would not regard that as a normal increase in a par- 
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ticular area. Does that cause you any concern? Do you look into 
that sort of a situation ? 

Mr. Crusoz. Yes, we do, because we are not generally equipped to 
give him that number of cars. Our assembly plant system is planned 
to provide the number of cars that our dealers indicate they want. 
We do not always plan the total number of cars that dealers feel they 
need, Weare in a little better position, we think, to forecast markets, 
generally, than dealers. We do not always put into the works the 
total number of cars as indicated by our dealers’ estimates. Some- 
times it is more, and many times substantially less. 

Mr. Bennett. The alien I have talked to take the reverse opinion. 
They feel that they are better qualified to tell what the market can 
take than the automobile companies. I think there you get into a 
basic situation that might well be one of the causes, at least, of this 
bootlegging, for this reason: In the manufacturers’ eagerness to sell 
cars—and I certainly do not criticize that at all, and I think it is 
a sound and healthy thing in our form of Government—they take, 
perhaps, a more optimistic view of the number of particular cars 
and the number of particular models that can be sold in a particular 
locality. The dealer takes another view. In other words, he is not 
as optimistic as the automobile manufacturer. 

Then the factory man comes around and says, “You ought to be 
able to sell 100 cars,” and the dealer says, “No, I do not think so. I 
think I can sell 50.” 

Where do you come out there? Is that not one of the things that 
gives rise to this problem ? 

Mr. Crusor. I do not think it is an important factor so far as we 
are concerned, because overproduction with us has not been a factor. 
Actually, unless a bootlegger has a ready market for these cars, he 
will not buy them. I mean the outlet will not buy them unless he 
has a ready sale. Generally, he gets a higher price for that car than 
the authorized dealer. It proves pretty conclusively that there is 
a market there if our authorized dealer would service it. That is 
one of the very definite methods we use to combat bootlegging, be- 
cause our dealer really is in a position to undersell that irregular 
channel if he wishes, and they do. 

Mr. Bennerr. Mr. Crusoe, is there not a difference of opinion 
between the dealers and the companies? I am not speaking just of 
your own company, but of any company. Is there not a fairly sharp 
difference of opinion between the companies and the dealers as to the 
very thing you are talking about? 

You say if the bootlegger takes it the dealer ought to be able to 
take the car and sell it. The dealers who have talked to me about 
this thing in Michigan take a contrary view about that. I am not 
undertaking to say who is right and who is wrong about it, but I am 
merely trying to develop the point that there is, on the part of the 
companies and the dealers, quite a difference of opinion as to whether 
they are being overloaded with cars or whether they are not. 

Do you think that is true? 

Mr. Crusog. I do not find that to be true in my discussion with 
dealers, and I talk to a great many of them. I am sure that forecasts 
of markets are always a matter for discussion and disagreement, no 
matter what kind of a market you are trying to forecast. We always 
try to temper the forecasts of our dealers, and we as often reduce 
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the forecasts that they make, as opposed to the times that we in- 
crease it. 

Mr. Bennett. But you want them to sell all of the cars that they 
can sell and that is perfectly natural. And they want to sell all the 
cars they can possibly sell. Any sensible dealer wants to sell all of 
the cars he can possibly sell, and he wants to sell them to retail cus- 
tomers, because that is where he makes his money. It that not true? 

Mr. Crusor. That is correct, sir. 

Mr. Bennett. I think it is important for Congress to know just what 
is the real cause of this bootlegging, and if one of the causes is the thing 
that I have been mentioning here, it seems to me that if the companies 
had a more realistic discussion of the problem with their dealers, they 
could resolve it much better than Congress could by legislation. 

Mr. Crusor. I am sure that we would like to try to solve it. I do 
not want to create the impression that we have all the information on 
bootlegging that we would like to have. We found out a great deal 
about it and we are finding out more about these causes each day. 

If the cause were solely one of overproduction, then I am sure we 
could cure it immediately by resorting to scheduled cuts, But that 
would not certainly have cured it in 1955 and 1954, because during 
those years we were importuned constantly for more cars because we 
could not supply our dealers. 

I cannot aida myself to problems of other companies, but we 
are continuing to study the bootlegging problem because we are as 
interested in eliminating it as anyone else. We are practically dedi- 
cated to the job of finding out exactly all the factors in it and being 
as effective as we can. 

I would like to recite to you, if I might, some of the things that we 
are now doing and intend to do to further our information on boot- 
legging and to be more effective with our dealers and ourselves in 
minimizing it. 

First, we importantly reduced the price of cars to our dealers in 
the areas where they were not competitive in acquiring cars at laid 
down price from us as low as those available to cars moved through 
towbar, driveaway, and other casual methods. I think those moves 
will have an effect of great importance on bootlegging. 

Second, we are introducing improved methods and studying further 
plans to provide even greater flexibility in our car ordering system. 
We are trying to refine our production and scheduling practices to 
help our dealers maintain car stocks in the right quantity and model 
assortment to best suit their local markets, 

Third, we are aiding our dealers to develop selling plans and cus- 
tomer appeal to convince prospective car buyers that they can buy 
better oord seeped from our authorized dealers. 

Fourth, we are working vigorously with the situation to demonstrate 
to all our dealers that the short-run and long-run interest of the public, 
the dealer and ourselves requires sincere and effective efforts to com- 
bat the sale of our cars through irregular channels. 

Fifth, to demonstrate to offending dealers that bootlegging of our 
cars is inconsistent with and definitely not the kind of sales perform- 
ance required by their sales contract with us. 

Finally, we have other plans to improve further the competitive 
position of our dealers in respect to the cars offered for sale through 
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irregular channels which will offer important advantages as to those 
who buy from our authorized dealers. 

These and other matters are scheduled for discussion with all of 
our dealers on a nationwide basis. We have established here a plan 
that I think is probably the first in the industry, a plan of a series of 
face-to-face meetings with our Ford Motor Co. dealers throughout the 
country. This schedule of meetings will be headed up by Mr. Henry 
Ford IT, and other members of management who will devote prac- 
tically 1 month’s time to a series of 11 meetings throughout-the coun- 
try. I have the dates of these meetings. I would like to put them 
into the record, if I may. 

On April 19, we will be in New York to talk to all of the dealers 
in that area. On April 20, we will be in Washington, D. C. On 
April 23, we will be in the Twin Cities. On April 26, we will be 
in Kansas City. On April 28, we will be in Chicago. On May 1, 
we will be in Cleveland. On May 3, we will be in Atlanta. On 
May 9, we will be in Dallas. On May 12, we will be in Los Angeles. 
On May 14, we will be in San Francisco; and on May 21 we will 
be in Detroit. 

That will consume practically all of the time for the principals 
of the Ford Motor Co. in consultation with its dealers throughout 
the country to talk about all of our problems, to get their views, 
directly from them, with our views, and from that combination come 
up with some action that we think will be productive. 

Mr. Bennett. I think that is a mighty constructive program you 
have outlined there, and I should think it would be very helpful in 
trying to solve this problem. It seems to me to be obvious that the 
automobile companies cannot remain in a strong economic position 
as they are today over a long period of time unless the thousands 
of dealers who are really the representatives in the life and blood- 
stream of the automobile industry are kept in not only a happy 
frame of mind but also a position where they can operate profitably 
and maintain their strength competitively in their own community. 
I think it is a mutually helpful program that you have outlined. 

I have one or two other questions. On this question of phantom 
freight, if I understood you correctly, you said you gained $27 
million on these charges last year but will Jose $20 million this 
year. Is that brought about because of the volume of business you 
are doing or is it brought about by a change in the method of 
computing these delivery charges on your automobiles? 

Mr. Crusor. Sir, I would like not to label it as a gain. It is 
simply a difference between two items of cost that are only partially 
related. 

Mr. Bennett. It was a plus last year, if I understood you cor- 
rectly, and it is a minus this year. 

Mr. Crusor. That is right. There is no question but what the 
reduced prices for distribution and delivery that we have made and 
that are now currently in existence will bring lesser revenues from 
that area. But, conversely, the difference has been transferred to the 
basic car price. So car prices have gone up to equate for it. It is 
just a question of which hand we hold it in. 

Mr. Bennett. Actually, in the overall picture, it is not a loss? 

Mr. Crusor. On the overall picture there is not a change net, nor 
was it a gain net. 
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Mr. Bennett. It was merely an adjustment of charges in the end 
pe the way you compute the cost of the end product, is that 
about it 

Mr. Crusor. The way we compute the price of the end product. 

Mr. Bennett. On the question of territorial security, I am pretty 
much in agreement with your conclusions on that. It seems to me 
that would be a most unhealthy situation as far as the consumer 
isconcerned. Do you not think so? 

Mr. Crusor. The logical consequence of it would be a captive cus- 
tomer, and that could not be. 

Mr. Bennetr. It would tend to destroy competition, would it not? 

Mr. Crusor. I am sure it would. I think it would tend to de- 
stroy in a large part the automobile business. 

Mr. Bennett. And certainly the public would derive no benefit. 

Mr. Crusor. None. I think it would be the reverse. I think that 
the public would be damaged very definitely by it. 

r. Bennett. If this policy were to be adopted, it would not be 
sound to nail it down to automobiles unless it included other com- 
modities ? 

Mr. Crusoe. I do not see how it could be done. 

Mr. Bennett. I believe that is all I have. Thank you very much, 
Mr. Crusoe. I think you made a very fine presentation. 

Mr. Kiem. Mr. Beamer? 

Mr. Beamer. Mr. Chairman, I have a very brief question—or two. 
I think Mr. Crusoe has given an excellent statement. I agree with 
the other members of the committee in complimenting him on his 
statement. 

I would like to pursue one thought. I believe you have referred to 
it on several occasions. You are probably aware of the fact that our 
interest in this particular legislation has been occasioned by the auto- 
mobile dealers themselves, not by the manufacturers. We have had 
many requests and letters and contacts with these people, the auto- 
mobile dealers, who have wanted some kind of protection, as they call 
it, against this bootlegging practice. 

It may have come from some of the individuals who themselves 
engage in it at times, especially when they have to sell or do sell an 
excess cars they have. I mention this because you have presented it 
from the point of view of the manufacturer, and I think it was pre- 
sented to us previously by some other manufacturers. 

I am wondering whether or not, when you have these meetings 
which you have mentioned, do you think these dealers will speak as 
frankly with you as they do with us? 

Mr. Crusor. I would hope, sir, that they would, and I have every 
reason to believe that they will. 

Mr. Beamer. I hope they will. I wonder if it will not temper or 
change some of the statements you have made here, feeling that there 
is not as great a danger in the bootlegging situation as probably some 
of the people have indicated. 

_I come from an area where 57 percent of the population lives in 
cities of 2,500 or less. In other words, you might say it is principally 
rural area. But even there they find difficulties, because they are in 
competition with cars that are sold on the bootleg basis, so they say, 
from neighboring cities, larger cities, and larger areas. We are in 
the Great Lakes area where I believe most of the automobiles and 














270 AUTOMOBILE MARKETING LEGISLATION 


component parts are produced. That is Indiana. There again, the 
dealers have been very conscious of it. 

The automobile dealers associations have been very eager to have 
some type of legislation or at least some kind of assistance from the 
manufacturer in order that they could write in that bootlegging clause 
in their contracts. That is why I wondered how much information 
you received from the dealers in your experience. 

Mr. Crusoe. Sir, I have been working with dealers for many years. 
I am sure I have their confidence and I talk with them on a free and 
constructive basis. Our meetings are arranged to promote exactly 
that kind of discussion. We will, I am sure, always have problems 
of various kinds in the automobile business or any other business. In 
any kind of a competitive business, we always try to find a way to 
lessen the competition if we can to our own Co That is a per- 
fectly normal way to do it. 

We feel that we can make some very important progress in this 
area. But, actually, so far as Ford Motor Co. is concerned, we have 
had only about 4 months to address ourselves to this problem, be- 
cause up until December of 1955 we were solely engaged in trying 
to get enough cars to satisfy dealers. Actually, the factory that we 
have with which to build automobiles was terrifically overextended 
in order to satisfy our dealers’ requirements. We worked 30 percent 
overtime almost the entire year of 1955. We worked an extra hour 
every day and worked almost every Saturday to get enough cars to 
satisfy our dealers and to fill their orders. 

Mr. Beamer. I think that is a healthy condition. But suppose we 
could assume that you would run into a buyer’s market on the basis 
of this expanded production. Do you think there will then be a 
tendency on the part of the dealers to dispose of their cars? 

Mr. Crusor. As far as we are concerned, we do not want to ever 
et into a spot where our dealers are overburdened with cars and 
ave to sell them through irregular channels as a necessity. We feel 

that we can take care of our part of this and will. 

Mr. Beamer. Frankly, as I indicated in my first question, many 
of the dealers have felt that they have been pushed in some manner 
into that situation. I think that is the primary reason for considering 
this legislation at the present time. 

Mr. Crusoz. I would like to feel there is no push in a competitive 
oe But, frankly, I have lived in an area of push all my busi- 
ness life. 

Mr. Beamer. That is the reason you are successful. 

Mr. Crusor. I do not think we can take that our of the picture. I 
am sure that dealers do not dislike what you might call push. They 
like it. They want to be helped in their business and to energize their 
business. Unfair pushing is something else, and we certainly do not 
intend to do that. That is not our policy. 

Mr. Beamer. A personal observation, Mr. Crusoe, is the apparent 
fact that the dealers are more concerned with the bootlegging situa- 
tion, perhaps, than the other two issues that are before us. Is that 
your observation ? 

Mr. Crusopr. I think it has great visibility. I think we have per- 
haps made as effective a move against that as any other problem that 
has arisen in our business by virtue of the change we have made in 
our distribution and delivery charges. We thought that was a cour- 
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ageous move on our part, because if competition had not followed us, 
we would be in a bad position. 

Mr. Kuen. Was yours the first company? 

Mr. Crusoe. Yes, sir, we were the first ones to do it, and we took 
a calculated risk. There is no question about it. We did it for the 
account of ourselves and our dealers to begin the task of combating 
bootleggers. 

Mr. Beamer. Do you think that is due to the picture that was being 
presented to you through this proposed legislation or from this infor- 
mation received throu oh your dealers ? 

Mr. Crusoe. I think it would be unrealistic for me to claim that 
we are not aware of interest of other people in the things we do. We 
are in the business of pleasing people, and we are in the business 
of merchandising ideas. We are anxious to get them. We are anx- 
ious to have your help. We are anxious to have anybody’s ideas that 
will help our automobile business. We certainly have an open mind 
on it. 

From these sessions, and there is no question about it, we have ac- 
celerated our thinking—there is no question about that—because on a 
combined basis, we are making a great deal of progress. 

Mr. Beamer. Perhaps the Congress can be complimented a bit by 
bringing this to the attention of not only the dealers but to the manu- 
facturers. We like to feel that sometimes these matters can be 
corrected without specific legislation. Would that not be a much 
more healthy condition? 

Mr. Crusoe. We do hope, sir, that you respect our desire to get this 
job done right, and we must certainly respect your interest. 

Mr. Beamer. May I ask this one last question: Referring again to 
the $20 million and $27 million saving 1 year, or difference, shall we 
say instead of saving. Does that $20 million saving, if we want 
to call it that, accrue to the dealer or to the consumer in any manner 
in a reduced price of cars? 

Mr. Crusor. I am sure it accrues to the consumers, because the over- 
all economy of our manufacture, the overall economy of our task of 
getting a car to the point of sale, by the lowest possible cost method, 
inures to the benefit of the car dealer and the car buyer. 

Mr. Beamer. In the case of the phantom freight that was brought 
to our attention in a few instances, for example, that there was a sav- 
ings of $161 in freight to a distant point, at the same time the 
manufacturer raise the price of that specific car $50. In our par- 
ticular area, where we are near the source of supply, it really means 
that the consumer was paying more for the ultimate cost of the car 
because his freight was very low. 

I am posing a question as a result of that: How are we going to 
equalize it so that the man at the distant point would not be penal- 
ized excessively and the man at the nearer point would not have to 
pay an excessive amount? ; 

Mr. Crusoz. We think we have that now on a fairly good point of 
balance, sir, that the extra cost of an automobile at a far distant point 
is a reasonable price for it, because, you see, they all benefit from the 
big deviser that we get by volume. All the economies that flow from 
the total volume of cars are passed on to all buyers. 

Mr. Beamer. Could you say that perhaps we are paying more for 
oranges here than the people living in Los Angeles? 








272 AUTOMOBILE MARKETING LEGISLATION 


Mr. Crusog. I cannot answer that, sir. 

Mr. Beamer. I am using that as a reverse illustration. We do 
have to recognize that there is a difference. 

Mr. Crusor. They are cheaper there than they are here, because 
they pick them right from the the trees. 

Mr. Beamer. I am trying to indicate, as you have indicated, that 
we do have a differential in distances that will result in greater freight 
costs. It is impossible to overcome it, is it not? 

Mr. Crusor. The nature of geography makes that a fact. 

Mr. Bennett. Mr. Crusoe, one of the things I meant to ask you 
about comes about as a result of a dealers’ meeting that I attended 
in Michigan last fall. One of the things that they were quite con- 
cerned about was their contract insecurity as they put it. As I 
understand it from the dealers, they have a year contract or a 2-year 
contract or some such period and then they have no renewal option 
in the contract. Whether the contract is renewed or not depends 
entirely on the discretion of the company. The company can renew 
it or they can refuse to renew it, even without cause. 

Is that a problem so far as your company is concerned? Has that 
been brought to your attention ? 

Mr. Crusor. The type of contract which the Ford Motor Co. has 
with its dealers is a continuing contract and is not subject to annual 
renewal. If you had a contract with Ford Motor Co., you could feel 
that it was a continuing contract, and it is. 

Mr. Bennett. Is it subject to cancellation by either party without 
cause # 

Mr. Crusor. Yes, it is, sir. 

Mr. Bennertr. Then it is a day-to-day contract? 

Mr. Crusor. If you wanted to call it that. Our dealers were very 
happy with it. In the sessions I have had with them, they felt that 
they had the best form of contract, that they liked that kind of a 
contract rather than a term contract. So far as cancelable without 
cause is concerned, we have had very few terminations of Ford 
Sew contracts, very few. If any memory serves me correctly, we 

a 

Mr. Bennett. What is the percentage ? 

Mr. Crusoe. I think we had 28 in the year 1955 out of over 7,000 
dealers. 

Mr. Kiern. Were they canceled by the company ? 

Mr. Crusoe. Yes, sir. 

Mr. Bennerr. How many were canceled by the dealers themselves ? 

Mr. Ricwarp B. Darracu (associate counsel, Ford Motor Co.). 
There is a substantial number of people who want to retire, or who 
want to go to other business. There are hundreds a year of that type. 

Mr. Bennett. Regardless of the cause, how many would be giving 
up their contracts per year ? 

Mr. Darracu. For what reason ? 

Mr. Bennett. For any reason. 

Mr. Grorce Crimmins (director, business management and dealer 
relations, Ford Motor Co.). About 7 percent. 

Mr. Crusor. But that is not a large percentage, sir, when you think 
of the total number of dealers, and the aging of dealers. In other 
words, they earn their lifetime wish and retire. 

Mr. Bennerr. You do not regard that as a problem ? 
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Mr. Crusoe. It is not a problem, sir. We are continually testing 
the adequacy of our sales franchise and talking to the dealers about 
them, and we intend to continue those discussions in the meetings we 
have lined up in the next 30 days. 

Mr. Bennett. That is all. 

Mr. Crusor. I would like to make one point clear. The difference 
between the freight cost we incur as freight and the amount we charge 
or collect for distribution and delivery is a difference. It is not a gain, 
because there are other important costs involved in the distribution 
of our cars besides the freight we pay. It costs a great deal of money 
to tool an assembly plant for all the assembly fixtures and all the 
special requirements in addition to what I have in the home plant. 
In other words, I could run a single plant, a large plant, with a single 
set of tools much cheaper than I can run a group of assembly plants, 
each one of which has to have its own setup of equipment. 

Mr. Kuxrn. Are you through with your statement? 

Mr. Crusor. Yes, sir. 

Mr. Beamer. In that connection, do you find a great difference in 
the methods of transportation, driveaway or by carrier or by rail 
car and so on? 

Mr. Crusor. Do you mean in the delivery of the finished cars to 
dealers? 

Mr. Beamer. Yes. 

Mr. Crusoz. Generally, our cars are delivered to dealers by automo- 
bile transport over the highway. It is a very convenient form of 
transportation because they can drop them off at the dealer’s place of 
business. A minor part of our cars are shipped by rail, and sometimes 
that is more convenient for dealers. It all depends on road conditions, 
weather conditions, and so on. 

Mr. Beamer. Is there a difference in the cost? 

Mr. Crusor. It costs less, sir, to transport over the highway, gen- 
erally. They are special vehicles that have been engineered and 
developed over the years for that. When we put them in railroad cars, 
then there is some very expensive blocking and dunnage involved. 
They are expensive to load and expensive to unload. With the trans- 
port, they simply start the engine and drive off. 

Mr. Kixe1n. What is the other type of transportation you referred 
to? 

Mr. Crusor. A driveaway is when someone might advertise that 
they would like to have someone drive a car from Detroit to California, 
they will furnish the gasoline and all and he will do it without cost. 

Mr. Kier. Does that mean going to Detroit and going back with it ? 

Mr. Crusor. No, it means someone in Detroit who would like to 
go to California. They might apply for a job of driving a car. That 
is a limited number. The other is the so-called towbar of a driver 
driving the lead car and towing the second car. Then we have another 
term in the business which we call piggy-back. You will see them 
on the highway. That is a truck being driven and the second truck 
being hoisted and trailing on its rear wheels. 

Mr. Kxietn. Does that account for that latitude? 

Mr. Crusor. It would account for enough in certain locations to 
embarrass a local dealer if he could not meet that. So an important 
part of the distress of our dealers because of bootlegging has been 
highly centralized, or highly localized. That has been one of the 
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reasons why we reduced our distribution and delivery prices to the 
point where that is no longer profitable. 

Mr. Kier. Mr. Bennett suggested the next question I was about 
to ask. Does that saving—and it is obviously a saving in the latter 
form of delivery—pass on in any way to the dealer ? 

Mr. Crusor. We do not deliver in that way, sir. That was the 
manner in which the irregular operator got the cars. 

Mr. Kern. I was wondering whether that was a regular form of 
delivery to the dealers. 

Mr. Crusor. No. When you get a car from the Ford Motor Co., it 
is a new car that has not been run on the highway, generally speaking. 
A dealer might sometimes come to the factory and get one and drive 
it home as a convenient form for him. 

Mr. Kuern. If I were to go to Detroit and buy a car and drive it 
back to New York City, obviously I would get it cheaper, would I not, 
because it would not have to be delivered ? 

Mr. Crusor. Yes, sir. You would buy it at the Detroit delivered 

rice. 
" Mr. Kern. That is not your problem, but the dealers. 

Mr. Crusor. We do have a facility for that, and if you wished to 
do it youcould. It is not availed of by too many people. 

Mr. Kixetn. Approximately how much of a saving would it be for 
me to go to Detroit and buy it and drive back? Mr. Bennett suggested 
I would lose money on it. 

Mr. Crusoe. It all depends on how much you like to eat enroute and 
where you stay. 

Mr. Kiern. How much would it be if I bought it in Detroit or if I 
bought it in New York City. 

Mr. Crusoe. If you bought it in Detroit and drove it to New York? 

Mr. Kiern. What is the price delivered in each ? 

Mr. Secrest. There is a $54 difference in price. 

Mr. Crusoe. You might have some of your $54 left when you got 
home, if your time was not worth anything. 

Mr. Kiern. Was there any change made in your contract recently 
in the last year or so, or do you contemplate any changes in the dealer 
contract ? 

Mr. Crusogr. Sir, our contract has always undergone changes over 
the years in various aspects, and I would assume that we will continue 
to make changes in our contract. 

Mr. Kiern. One of your competitors has told us that they are con- 
templating a change in their contract. Are you familiar with that? 

Mr. Crusor. Yes, I think I am, sir. 

Mr. Kuetn. Is there any comparable change contemplated by Ford? 

Mr. Crusor. We feel that we would first like to discuss all of our 
contract business with our dealers, who are the other party to the 
contract, get their views and ours before we make any plans. 

Mr. Kiet. There is, of course, you appreciate, quite a drastic differ- 
ence in the views of the majority of the dealers, or, let me say, of the 
NADA and your company, with respect to the need for this legislation, 
particularly the Williams bill. 

You are familiar with that, are you not? 

Mr. Crusor. I would like to be refreshed on the nature of the Wil- 
liams bill. 

Mr. Kurrn. I am talking about the question of bootlegging. 
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Mr. Crusoz. That would provide for the cancellation of a dealer? 

Mr. Kier. It would permit a contract between the manufacturer 
and a dealer which would permit cancellation of dealership if the 
dealer sold knowingly to a nonfranchised dealer. 

Mr. Crusor. I have the feeling at the moment that the presence of 
such a clause in the contract might be very disturbing to a dealer. 
If you were a dealer, sir, and had a large organization, with sales 
managers and sales people, I would think that you would be quite 
disturbed to feel that it would be necessary for you to guard each 
and every sale, to make sure that in no instance you could be charged 
with knowingly selling one into bootleg circles. Many purchases 
of cars are made by an individual who buys it and resells it within 15 
minutes to someone. I think it would be extremely drastic. I think 
we have other means of using our contract to combat bootlegging 
other than that particular clause. 

Mr. Kuern. Are you familiar with the fact that they have advo- 
cated that, however ¢ 

Mr. Crusor. The dealers themselves ? 

= Kux1wn. This association that represents the majority of the 
dealers. 

Mr. Crusor. I would feel that if we discussed that with dealers, 
they would come to our view on it. 

Mr. Kuen. Were not the provisions of the Williams bill the prac- 
tice in this industry until the Department of Justice suggested to 
representatives of the automobile industry that that 1 Hat taken 
out of the contract ? 

Mr. Crusor. May I ask Mr. Grossett to answer that ? 

Mr. Gossett. I think it was the service clause provision that the 
Department of Justice did not like. 

Mr. Kuiern. Was there not a clause which permitted the automobile 
manufacturer to cancel the contract if anyone other than an author- 
ized dealer was getting a product ? 

Mr. Gossett. I think not. 

Mr. Kern. You do not feel that overproduction on the part of the 
manufacturer plays any real part in the bootlegging problem ? 

Mr. Crusoz. It has not from us. 

Mr. Kier. Or the pressure from the factory to take more cars 
than needed? Do you say that your company does not exercise that 
pressure ¢ 

Mr. Crusor. We certainly would not pressure a dealer to take more 
cars than he needed. 

Mr. Kxiern. And yet there are more than 40,000 automobile dealers 
throughout the country that were circularized by the Senate com- 
mittee. About 25,000 indicated their response. Over 13,000 said 
that was the reason and over 10,000 said it was pressure from the 
factory. Those dealers said that those were the reasons for the boot- 
legging of cars; that the dealers had to do it in order to be able to 
maintain their contracts with the manufacturer. 

Mr. Crusog. I would say that the reverse of that would indicate 
that the way to do it would be to have a scarcity of cars. It is hard 
to walk that narrow line between having just enough. We have tried 
to do it and I think we have done it fairly well. 

Mr. Kuern. I think you have. I will say this, that I want to com- 
pliment you on the position you are taking. This is your business. 
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If you force these dealers to take more, or even if the public gets 
more cars than they need, it creates bad conditions on the roads, and 
the States, localities, and communities will have to take action. 

We have a problem in New York City, you know, with regard to 
the traffic and the condition of the roads. 

As you pointed out, it is to your advantage to see that they do not 
get too many or too few. 

Mr. Crusor. We also, sir, have a ee where each and 
every year we have more and more automobile owners and more and 
more automobile buyers, and we need to keep up to that with our 
manufacturing facilities and with our dealer organizations. Our fore- 
casts, which are almost factual, indicate that over the next 5 years 
we will have an important number of new family buying units that 
are going to want automobiles, and in addition to that melas an im- 
portant gain in the amount of disposable income. So we are in a 
growth business. 

One of our chief obligations is to make sure that we keep up with 
that growth. If we remain static, we will fall behind, ourselves and 
our dealers. We have to make sure that we have enough and not 
too much. It is difficult to handle it on a perfect basis. I do not think 
we ever will. I think we can improve it. We have some plans which 
we believe will help. 

But they are complex problems. This is a very big country. We 
have a lot of geography to run cars on, but the geography, again, 
makes contacts and plans more difficult. 

Mr. Kern. I believe you have in your industry the ratings of dif- 
ferent automobiles with regard to their salability. In other words, 
the most populer car. Is there such a thing as that in a particular 
price range? I have been hearing about a war, so-called, between 
Chevrolet and Ford, in the same price range. Is that a matter used 
in the advertising or at least in the industry itself to determine how 
you stand with regard to the sale of your cars? 

Mr. Crusor. I am sure that the press measures us against our 
competition. 

Mr. Kern. Does the industry itself do it? Is there such a thing 
as car No. 1 with regard to the amount of sales and car Nos. 2 and 3! 
I have noticed figures along those lines. 

Mr. Crusor. Of course it is human nature to like to be number one. 

Mr. Kietn. Can you tell us which is No. 1 at the present time? 

Mr. Crusog. Chevrolet has outproduced us this year. 

Mr. Bennett. Have they outsold you? 

Mr. Crusor. Yes, they have, in a small measure, but very small. 

Mr. Kuern. Some of the so-called pressure to sell cars makes me 
wonder about this race. It is important, is it not, for Ford Motor Co. 
to be in the position of being the seller or manufacturer of the most 
popular car in America? 

{r. Crusor. It is important to attempt to improve your relative 
position, or most certainly to maintain it. It is important for us 
and our dealers as well. 

Mr. Kuen. If you had outproduced or outsold Chevrolet, you would 
do that in your advertising ¢ 

Mr. Crusor. And we did beat them in 1954 and used it in our ad- 
vertising. 
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Mr. Kuern. Is that your objective, to be the car that is the most pop- 
ular in that field ¢ 

Mr. Crusor. I would like to have Ford Motor Co. and its dealers 
as number one in the business. 

Mr. Kuxr. I do not blame you. Apparently General Motors feels 
the same way about Chevrolet, do they not ? 

Mr. Crusoe. Yes, I think they do, and I think the ultimate benefit 
flows to the buying public. They get more car for their money. 

Mr. Kue1n. I do not say you are engaging in this practice, but would 
you say that all kinds of inducements are being offered to increase the 
sale of your car, or your product? 

Mr. Crusoe. Yes, sir. The greatest inducement we have is for our 
dealer to feel that he has the most favorable franchise and that he 
makes more money dealing with Ford Motor Co. than anyone else. 

Mr. Kier. You would not think that this might result in making 
him take more cars and thus he would have to dispose of them, and 
they would find their way into the bootleg market ? 

Mr. Crusor. If we pushed him into an unprofitable situation, that 
would be a short-sighted view on our part. We have made an invest- 
ment in our business that will take us 30 to 40 years to recover. We 
have committed ourselves for an important ‘part of the cost of Ford 
cars for long years ahead. When we build a new factory and make 
these investments in tools, dies, and equipment, it takes us 2 years 
to 40 years to get the money back. We must have a continuing success- 
ful business. We can be shortsighted, but it is not our policy to be 
shortsighted. 

Mr. Kiern. Would it be in your interest to use that advertising that 
you had sold more cars in a parGoaiat year than any other manufac- 
turer, particularly Chevrolet 

Mr. Crusoe. It does not hurt any. 

Mr. Kue1n. It does not do you enough good to compensate for the 
fact that you would be, in the long run, possibly running your own 
distribution system ? 

Mr. Crusoe. Just to be a flash in the pan would not do us any good 
or our dealers. We want to build and must build a solid, secure busi- 
ness. 

Mr. Kuen. Let me ask you one more question and then you may 
proceed. 

What concerns me particularly about this type of legislation, and 
I think you will agree, is that if we would pass this legislation, which 
you know would relax the antitrust laws with regard to the automobile 
industry, do you not think, in all fairness it ought to be done for other 
industries ? 

Mr. Gossett. I think we subscribe wholeheartedly to that statement, 
Mr. Chairman. I think when you start chipping away at the basic, 
fundamental principles of the antitrust laws, you will run into danger- 
ous waters. One of the reasons that we oppose legislation is that it 
involves just that. We think also that legislation such as has been 
introduced, some of which is before this committee, is in the nature of 
class legislation, as you have indicated, that it is pointed at the auto- 
mobile business, that it is for the benefit of one or two elements of the 
automobile business, and is contrary to the public interest. 

Mr. Kern. The thought occurred to me because we have so many 
believers in free enterprise who normally come in and complain about 
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the fact that the Government is controlling them more and more, and 
now they come in asking for special treatment or some kind of pro- 
tection by the Government. I would think, and I want to commend 
you again on your feeling, that this is a problem that does rightly 
affect you as well as your distribution methods. You are aware of it, 
and you are continuing to take steps to combat this evil. It is an evil 
because of the fact that it affects the franchised dealer. 

May I ask you one final question? There is no prohibition, is there, 
on whether a franchised dealer can sell a car at less than the list price? 

Mr. Crusor. A dealer may retail his car at a price of his own choos- 
ing. There is no compulsion on our part as to any kind of a price at 
which he should sell. 

Mr. Kern. Have you ever had any complaints from dealers in the 
same area as to a dealer that they may claim is hurting their business 
because he is selling at less than the list price? 

Mr. Crusor. Yes, we do have. 

Mr. Kuetn. Do you do anything in a case of that kind? 

Mr. Crusoe. No, because we think that is normal competition. 

Mr. Kxern. So that one way they could get at the evil of bootlegging 
or the selling of new cars by used-car dealers would be for the dealer 
himself meeting that price 1f he wanted to? 

Mr, Crusoe. We think they have the remedy in their own hands. 

Mr. Kiz1n. Would that be the remedy ? 

Mr. Crusoe. I think generally that has been a very effective remedy 
because actually the irregular channels, irregular outlets for cars, 
have been getting higher prices for cars contrary to the general opin- 
ion. We have shopped these people many times. 

Mr, Kuer. What is the advantage to a person who buys a car to 
buy it from a used-car place rather than a regular dealer ? 

Mr. Crusor. There is none. As a matter of fact it is not a good 
deal for him, but he may think it is. 

Mr. Kuern. They get at it by advertising? 

Mr. Crusor. They get at it by advertising and have very effectively 
in some areas. 

Mr. Kier. Do you know what accounts for the higher price that the 
bootlegger might get ? 

Mr. Crusor. Perhaps it is human nature that people might be misled 
by the idea that because he is in an open-air stand, or something, and 
has no overhead they will get a bargain. 

Mr. Kuer. Is there anything else you wanted to say ? 

Mr. Crusor. When we say there is no pressure on dealers to take too 
many automobiles, I am sure that is our policy. But I would be very 
foolish to say to you that it could not happen in some isolated instances 
of an overzealous salesman overselling a dealer. That can happen 
and undoubtedly has happened. It is not our policy. Of course, the 
consequences of that soon come to our attention because the salesman 
himself finds himself unable to sell his quota of cars in the future. 

Mr. Kixrn. Do you think it would be a good idea if we get such 
—e from dealers to refer them to you and you would take care 
of it? 

Mr. Crusor. We would like very much to talk tothem. We make it 
a policy and a practice to willingly and quickly talk to any dealer who 
— a visit with us. We welcome it. That has always been pro- 

uctive. 
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Mr. Kuern. Thank you very much. We will appreciate your coming 
here and the statement you gave us. 

Mr. Gosserr. Mr. Chairman, on the number of canceled dealers, in 
1953 there were canceled by the Ford Motor Co. for unsatisfactory 
representation 10 dealers in the Ford line. In 1954, 8 dealers were 
canceled. In 1955,28 dealers were canceled. In the Lincoln-Mercury 
line, the comparable figures are 3, 4, and 12. The total number of 
Ford Motor Co. dealers exceeds 9,000. 

Mr. Kuern. Thank you. 

The hearings are now recessed until next Tuesday. 

(Thereupon, at 12: 18 p. m., Thursday, April 12, 1956, the committee 
recessed until 10 a. m., Tuesday, April 17, 1956.) 
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TUESDAY, APRIL 17, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
ComMiTree ON INTERSTATE AND ForerigGN CoMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in 
room 414, Old House Office Building, Hon. Arthur G. Klein (chair- 
man of the subcommittee) presiding. 

Mr. Kuern. The committee will come to order. 

The first witness is our colleague, Hon. Alvin M. Bentley, of Michi- 
gan. Mr. Bentley, we will be glad to hear you. 


STATEMENT OF HON. ALVIN M. BENTLEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Bentiey. Mr. Chairman and members of this committee, I 
wish to thank you for the opportunity of submitting this statement 


on behalf of certain legislation which I believe will, if enacted, defi- 
nitely improve the practice followed in the marketing of automobiles 
in this country. 

I would first like to speak on behalf of H. R. 5786, which I intro- 


duced on eae 22, 1955, and which has been pending before the House 


Ways and Means Committee. This bill would amend the Internal 
Revenue Code of 1954 to allow a mortgagee, pledgee, or purchaser of 
a motor vehicle to take it free of any Federal tax lien of which he has 
no actual notice or knowledge. It was endorsed by the National 
Association of Automobile Dealers in June 1955, by its board of di- 
rectors. 

Under present law, only securities are excepted from the operation 
of Federal tax liens when a purchaser or mortgagee has no actual 
notice or knowledge of the lien. My bill proposes to add vehicles to 
this exception on the grounds that the existing constructive notice re- 
quirement has hampered the sales of new and used automobiles in 
interstate commerce. Current provisions of the Internal Revenue 
Code allow the Federal tax lien to attach to autos and all other goods 
except securities upon the filing of notice with the State or United 
States district court in the region where the property is situated. 
Any later purchasers or mortgagees of goods attached by such filing 
are put on constructive notice, even though they may have no actual 
knowledge of such a lien. They are then bound to pay the amount of 
Federal income, gift, or estate taxes due on such an article before clear 
title can be obtained. 
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Thus, under present law, an undue hardship may be placed upon 
any purchaser because the car he buys may have a tax lien asserted 
against it to satisfy a deliquent claim against a taxpayer whose 
identity and whereabouts are unknown to him. Most States require 
that any outstanding liens be recorded on a certificate of title in order 
for the lien to be effective against purchasers, and the public has come 
to rely on these certificates and accept them at their face value. In 
the absence of such recording on the face of the certificate, the general 
public believes there is no lien. However, under the Internal Revenue 
Code tax lien provisions, an innocent purchaser may be caught 
unaware, 

The impact of the present law upon the American economy can be 
more fully realized es one cee the fact that approximately 14 
million used cars are sold annually. Experience has shown that used 
cars are most frequently subject to the Federal tax lien. Since Con- 
gress has long recognized that an exception from these liens is made 
for securities in order not to place an undue burden upon the free 
flow of business among the States, I believe that the same reasoning 
can apply in the case of allowing unhampered marketability of auto- 
mobiles with a clear certificate of title. I believe further that my 
reasoning is substantiated by their similarities in volume of sales, 
and ease of identification and transferability through certificates. A1- 
though this committee does not have jurisdiction over House Reso- 
lution 5786, I believe that it may be able to encourage those responsible 
for taking action on this legislation to schedule early hearings and 
I respectfully urge that this be done. 

May I also urge this committee to see that prompt action is taken 
on House Resolution 2688 to permit automobile manufacturers to 
cancel their dealer franchises in the proven cases where dealers have 
sold automobiles to unauthorized persons for resale to consumers. I 
feel that this is extremely dangerous and costly to the unwary buyer, 
and that cars sold in this manner lack proper preparation and con- 
ditioning. I believe that continuation of these binctie ging practices 
would eventually cause the collapse of the present dealership dis- 
tribution system because unauthorized dealers without heavy invest- 
ments in service and parts department facilities do not have to com- 
pete financially with the authorized dealers who assume the expenses 
of these necessary maintenance obligations to their customers. Of 
course, the dealer should have recourse to the courts in the event of a 
cancellation of his franchise for alleged bootlegging practices or for 
any other reasons. The court can then determine fair and equitable 
liquidation prices and procedures. 

I also urge early action on legislation to amend the Federal Trade 
Commission Act so that manufacturers will be prohibited from charg- 
ing “phantom freight” to the dealers who naturally pass these costs on 
to the consumer. I am particularly referring to the cases where the 
autos have been shipped by truck or any conveyance other than rail, 
but the manufacturer has charged the same rate as if the cars had been 
— by rail. 

t was a pleasure to have this opportunity to present this testimony. 
Mr. Kirin. We appreciate your appearance, Mr. Bentley. 
Mr. Bentiey. Thank you, Mr. Chairman. 
Mr. Kie1n. Mr. McGaughey, you may proceed with your statement. 
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STATEMENT OF WILLIAM H. McGAUGHEY, VICE PRESIDENT, 
AMERICAN MOTORS CORP., AND JOHN G. STAIGER, ASSISTANT 
COMPTROLLER, AMERICAN MOTORS CORP., DETROIT, MICH. 


Mr. McGaueney. Mr. Chairman, we have a rather brief statement. 
It is not that we undervalue the bills being considered, but we have 
realized that a great deal of this has been covered by other witnesses 
and we do not want to be too repetitive. We thought, with your 
consent, that we would stay with our own company. 

Mr. Kuern. We appreciate that. 

Mr. McGaucuey. My name is William H. McGaughey. I am vice 
president in charge of communications of American Motors Corp., an 
automobile and appliance company which manufactures and sells 
Nash, Hudson, and Rambler cars and distributes the Metropolitan car, 
which is made abroad. 

The views of our company on marketing conditions in the automobile 
industry were presented 3 months ago by George Romney, president of 
American Motors, before the Subcommittee on Automobile Marketing 
Practices of the United States Senate’s Committee on Interstate and 
Foreign Commerce. I would like to submit for the record a copy of 
Mr. Romney’s statement prepared for that hearing. 

Mr. Kie1n. Without objection, it may be included immediately after 
the completion of Mr. McGaughey’s statement. 

Mr. McGaveuey. I would also like to submit for your consideration 
a comment upon Mr. Romney’s presentation made by Senator A. S. 
Mike Monroney, chairman of the subcommittee, which is found in 
volume 1 of the Report of Proceedings of January 19, 1956, just 3 
months ago. 

Senator Monroney said: 

I want to join in the remarks of my two colleagues (Senators Payne and Thur- 
mond). It is one of the finest statements I have ever heard a witness make in 
going to the heart of the problem, not only buttressed with factual information but 
a lifetime of knowldge of most of these problems. Further amplifying the way 


I feel, and I think the Committee feels, most if not all of the problems that now 
face the number one industry— 


referring, of course, to the automobile industry at that point— 


leading us into an area where there are danger signals flying at every corner, 
self-control and self-examination and self-evaluation may help to correct better 
than law some of the things that caused the dealers in our broad scale and very 
broad based questionnaire to answer at a ratio of seven to one that they felt that 
there would be need for Federal legislation and investigation of these problems. 

Since Senator Monroney’s committee opened its hearings in January, 
there has been a marked change in conditions and attitudes throughout 
the automotive industry. Some observers believe that this change 
is attributable, in part at least, to “a searching reappraisal” by both 
the factories and the dealers of policies and practices that had de- 
veloped in the past several years, and to significant efforts made in 
recent weeks to correct through voluntary measures the deterioration 
in the market place. 

As Americans are well aware, in most situations the power of 
voluntary action is far greater than that of even the most judicious 
law. Furthermore, in many instances the efforts to correct an economic 
condition through legislative restrictions should be carefully analyzed 
to avoid new conditions that could be more onerous than the old. 


77353—56——19 
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Before offering the views of our company on H. R. 528, we'd 
like to explain that American Motors currently operates no assembly 
plants other than the main plant at Kenosha, Wis., from which point 
new cars are shipped to dealers. 

If I may digress, in that respect we are different from other 
automotive companies that have been before the committee. 

In accordance with the normal industry practice, we ship by the 
type of transport preferred by the dealer. We assume the responsibil- 
ity for carrier expediting, however, and for otherwise keeping the 
shipment of cars from factory to dealer efficient and economical. We 
prepay the transportation costs from factory to dealer, including 
dropoff or light shipment penalties. We charge the dealer on the basis 
of type of transport actually used, at an average cost per car which 
differs for various makes and models. These transportation charges 
are established to enable us to recover the net out-of-pocket costs 
involved. 

As Mr. Romney pointed out to the Monroney committee, freight 
is an important element of the final delivered cost of the product and 
must be reflected in either transportation charges or prices. 

Elimination of “phantom freight” will not benefit customers or 
dealers nationally unless coupled with other restrictive legislation 
that would require legislative control of the pricing and profit formula 
used by the separate companies. 

Even if such undesirable legislation were passed, it is difficult to con- 
ceive of any way in which it could be made effective unless the Congress 
is prepared to regulate the pricing method on new cars. The income 
from freight has always been a part of the total income considered 
by the separate car manufacturing companies in determining their 
prices. Legislation of the type required to benefit dealers and cus- 
tomers nationally through elimination of “phantom freight” would be 
detrimental to a company like our own which does not have multiple 
assembly plants. The automobile companies are dealing with the 
freight situation voluntarily and legislation is not required in our in- 
dustry. 

H. R. 2688, which seeks to legalize contractual agreements with 
dealers under the terms of which the dealer would be prohibited from 
selling new cars to nonfranchised retailers is of course a permissive 
bill. ‘Those companies which are still experiencing serious difficulties 
with their dealers in bootlegging of new cars may find such a measure 
useful and conceivably they might wish to incorporate such provisions 
in future contracts with dealers. To date American Motors and its 
dealers have found the bootlegging of these cars a negligible problem. 
As clearly pointed out by Mr. Romney in his testimony before the 
Monroney committee, American Motors and its dealers are directly 
interested in the elimination of bootlegging. To the best of our 
knowledge our dealers are not see about the bootlegging of 
American Motors cars but are greatly concerned about the bootlegging 
of competitive makes. We believe American Motors and its dealers can 
work out our marketing problems without specific legislation on the 
subject. 

H. R. 6544 seeks to amend the Federal Trade Commission Act to 

ermit manufacturers to provide exclusive representation by dealers 
in specific geographical areas and require dealers to sell only those 
areas. 


= 
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In our judgment H. R. 6544 is not limited to the approval of agree- 
ments establishing territory security provisions. a, 

American Motors is not in favor of any legislation, permissive or 
otherwise, that restricts the right of the customer to choose any dealers 
from whom he desires to purchase. This bill would appear to permit 
such a restriction. 

We had territory security provisions in our franchises but removed 
them on advice of counsel in 1951. As indicated by the Monroney 
committee dealer surveys, dealers themselves are quite evenly 
divided on the question of territory security. It is not a simple prob- 
lem. Administration of territory security provisions is complex and 
cumbersome. 

We would see no objection to permissive legislation properly framed 
to protect the interest of consumers and permitting each company to 
determine the desirability of such agreements. However, we are not 
asking for such permissive legislation, because, to the best of our 
knowledge, it is not an important consideration to our dealers. 

Now, that ends the formal statement, Mr. Chairman. 

Mr. Kuern. Is there anything you want to add to that, Mr. Me- 
Gaughey ¢ 

Mr. McGavueuey. I believe not. 

I would like to introduce my colleague, Mr. John G. Staiger, who is 
assistant comptroller of American Motors Corp. and who, incidentally, 
is very familiar with our own freight rate situation, having worked 
it out for us only recently. And, with your permission, I would like 
for you to call upon Mr. Staiger at any point in your questioning to 
volunteer any comment he would like to make. 

Mr. Kier. As I understand it, the position of your company is that 
you are opposed to all of the three bills which are now being considered 
by this subcommittee. 

Mr. McGaveuey. I may restate that this way, Mr. Klein. We are 
definitely opposed to the so called phantom freight bill. As far as 
the bill on bootlegging of automobiles is concerned we are not opposed 
to it. Wedo not feel that we need it, so far as the working out of any 
bootlegging problem we might have is concerned, but if other com- 
panies want it, we certainly have no objection to it. 

On the territory security bill, we are not opposed to territory secu- 
rity in principle. We do feel that this particular bill might be a 
little ambiguous. It might prohibit a customer on the east side of 
Detroit, for example, from buying from a dealer on the west side of 
Detroit. Or, you might run into other complexities where a man 
might live in the country but wants to buy from a dealer in the city; 
and you run into all kinds of jurisdictional disputes, as to whether 
the customer should be allowed to buy from that dealer or not. 

We feel at least it ought to be cleared up from the standpoint of the 
consumer and if it is cleared up, we certainly have no objection to it. 

We might or might not adopt territorial security. The chances are 
we would put the matter up to our dealers and discuss it with them. 
We might or might not go ahead with it. 

On the basis of our previous experience with it, however, we know 
that it would require a lot of additional people in order to iron out 
the paperwork and to adjust any disputes between dealers. 

Mr. Kiretn. Well, evidently, the objection to the legislation is the 
fact that it might violate the antitrust laws. 
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Mr. McGavucuey. That was the reason we dropped it in 1951. 

Mr. Kue1n. Not only with your organization, but with other auto- 
mobile companies. 

Mr. McGaveury. I think other companies might have dropped it 
before then. 

I believe that General Motors said, in their testimony, that they 
dropped it in 1949, and our counsel in 1951 advised when our contracts 
were rewritten in September 1952, that we no longer renew it; so we 
followed his advice on the basis that we might be in conflict with the 
Federal Trade Commission Act. 

We do feel that you might want to clear that up, because I do not 
believe that there is any definite ruling on the part of the Federal 
Trade Commission on it, to my knowledge. 

Mr. Kixe1n. Do you have any information as to the causes of boot- 
legging in the industry, Mr. McGaughey? You said it is not a prob- 
lem with regard to your company. 

Mr. McGaucuey. No. 

Mr. Kxer. I would like to know if you have any views on it, and 
what they are. 

Mr. McGaucuey. Bootlegging by our dealers is not a problem, so 
far as our company is concerned. Because I am more familiar with 
American Motors’ situation, I would not mind explaining the situ- 
ation from our standpoint. 

We attempt, as far as possible, to gear our production to the dealers’ 
orders. So that our production, as far as we are concerned, is geared 
on 60 days in advance or 90 days in advance and are made as the 
basis of what we call a 10-day report which our sales offices get in the 
field. These reports are projected on how many Nash Rambler sta- 
tion wagons, they may want; how many sedans, how many hard tops, 
or how many station wagons on the Hudson side they want, and so 
on, and on the basis of those forecasts, we produce and supply the 
dealers. 

Now, unfortunately, from our standpoint, even after the dealer 
advises that he wants 25 Rambler station wagons, the dealer still has 
the right not to accept them by the time they are made. So, fre- 
quently, we have a few cars in our warehouse waiting until we can 
reallocate them to dealers that want them. 

So, for that reason, we have not faced the problem of bootlegging 
to the same extent that other companies have. 

Mr. Kixrn. Will you stop there for an observation. 

Mr. McGaveney. Yes, sir. 

Mr. Kixrn. In other words, you conceive that one of the causes for 
bootlegging is an oversupply or overproduction of automobiles? _ 

Mr. McGaveunrey. I think that is a fair interpretation, Mr. Klein. 
I might also add this—I am not in the sales department, so I am 
speaking from reports that I have gotten. But, my understanding 
is that this year we, so far this spring, have been advised that boot- 
legging has not been quite the problem nationally that it has been 
or was last fall and last summer. 

Presumably, one basis for it is that the various automobile com- 
panies, as you may know from reading the papers and other sources, 
have cut back their production several times this year, whereas, I 
believe a year ago, most companies were producing to the hilt, work- 
ing overtime; in many cases working even Saturday shifts. 
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At the present time, I believe the production is more geared to 
the demand that is coming from the field, not only in our case but 
in the case of other companies as well. 

Now, that is my interpretation from what I have heard from our 
people and what we read in the trade papers. 

Mr. Kern. From your knowledge of this industry, would you 
agree that one of the causes, at least as far as the bootlegging of auto- 
mobiles is concerned, is the oversupply or overproduction by the man- 
ufacturers; and is there not a concurrent attempt by the manufacturers 
to unload the cars on the dealers which, in time, compels the dealers 
to get rid of those cars? 

Mr. McGaveuey. I would like to say this, Mr. Chairman, that over- 
production or excessive supply, or whatever you may w ant to call it, 
is not the only cause of bootlegging. 

Mr. Kien. No, but it is one of ‘them. 

Mr. McGavuauey. It isa complicated thing. There are many causes. 

Mr. Ker. Yes. 

Mr. McGaveney. So far as your particular question is concerned, 

really do not think that I ought to attempt to express for the other 
automobile manufacturers what the situation is. You have had two 
of them down here and I believe another is due to be here as a wit- 
ness tomorrow. And this whole automobile business is a very com- 
plicated thing. I have a hard enough time keeping tab on our own 
company and knowing what goes on in our own company, to try to 
know what goes on in other companies. 

Mr. Kier. Well, did you see the reports of the Monroney com- 
mittee as a result of questionnaires that were sent to automobile 
dealers ¢ 

Mr. McGavueuey. Yes. I had a chance to look at them 3 months 
ago. 

Mr. Kier. Did you note that most of the dealers circularized said 
that overproduction or oversupply was the cause of bootlegging ¢ 

Mr. McGavueuey. Yes; I read that. 

Mr. Kiern. Would you agree with that, Mr. McGaughey ! 

Mr. McGavueuney. Why, from what I know about the industry, I 
would assume that some emphasis ought to be placed on that, and I 
think it has been. I think that the automobile companies are listening 
to the dealers much more than they did a few months ago—not that 
they have not always done it—but I think undoubtedly they are 
paying a lot more attention to what the dealers are saying at the 
present time, and are weighing very seriously what they are saying. 

Now, we have felt that our relationship with our own dealer group 
has been very good. We have what we call dealer councils which meet 
periodically and these discussions are reflected up to the top men, Mr. 
Romney himself sits in on the meetings. Mr. Abernethy, who is vice 
president in charge of sales, sits in. So we try to take seriously these 
things the dealers raise up tous. Presumably, because we are a smaller 
company, we might be a little closer to our dealers, but I think all 
companies éertainly have a very high regard for what the dealers 
reflect to them. 

I get the idea, at least, that they are trying conscientiously to work 
out the problem. That is why I opened my ‘statement by saying that 
I felt voluntary action, self-appraisal, and self-analysis, might be a 
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more effective corrective than trying to legislate a directive even though 
it is perfect. 

Mr. Kern. Is your company doing anything to discourage your 
dealers from selling new automobiles to used-car dealers? 

Mr. McGavenery. Yes. We have not had too many instances of 
that. But wherever we hear about it, we immediately follow through 
with the zone office which contacts the dealer and attempts to dis- 
courage him from doing it. 

As you know, the dealer is an independent businessman and there 
is a limit as to what can be done. 

Mr. Kern. He has a franchise, does he not ? 

Mr. McGaveuey. That is right. 

Mr. Kiern. How long a period does that cover? 

Mr. McGavueney. That is for 1 year. 

Mr. Kuern. Have you had any cases where you have refused to 
renew a franchise because of any bootlegging of cars? 

Mr. McGavucuey. No, because we have been able to work the prob- 
lem out before it reached that point. 

We feel that a cancellation of a dealership is equivalent to an eco- 
nomic death penalty, particularly now that there are only five auto- 
mobile companies. 

Back 20 years ago, when there were three times that many if a 
dealer was canceled out by one company it was not too hard to pick up 
a franchise from another company. At the present time it is awfully 
hard to pick up another franchise, particularly in your own com- 
munity. 

So we feel that it is an extreme action which we are very reluctant 
to take unless it is absolutely necessary. 

So far, we have been avle to persuade the dealer it is not to his 
best interest or to ours to continue. 

Mr. Kurern. As I understand your testimony now, you say that you 
do not have any assembly plants, but all of your products are shipped 
from Kenosha, Wis. 

Mr. McGaueuey. That is right. 

Mr. Kuire1n. By what means of transportation? I think that you 
said you used different forms. 

Mr. McGavueuey. We let the dealer determine whether he wants 
it by rail, by haulaway, truck, or how he wants it done. 

Mr. Sraicer. By truck, boat-truck, by truck-barge-truck. 

Mr. Kuern. Then the dealer can say what form of transportation 
he will use? 

Mr. Straicer. At this time, Mr. Klein, the chances are that the dealer 
makes the determination. The dealer’s problem may be an important 
factor, and it is left with him to determine how he wants to receive 
his cars. It is a mutually agreed upon thing. 

Mr. Kuen. Suppose he does not indicate the mode of trans- 
portation ? 

Mr. Sraicer. It is discussed at the time that the franchise is taken. 
At any time after the first franchise is discussed, should the dealer 
wish to change, he brings it up and then it is discussed again and 
the change is made. 

Mr. Kern. Let me get this. Do you charge a fixed freizht charge 
or is it dependent on the overall cost of the freight ? 
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Mr. Sraicer. Our freight is calculated similarly to a number of 
other companies who have testified before this committee previously. 

We, because of the great number of options, extras, and special 
equipment, have considered it necessary, and have discussed it with 
our dealers, who have found it sensible, to use an average weight. 
The average weight is then multiplied by the actual freight rate 
charged. That is the actual freight rate per hundred pounds to 
the destination city. 

Mr. Kietn. What kind of rate, rail rate ? 

Mr. Sraticer. We have a system which shows every conceivable 
method to transport cars to every dealer point in the country. Some 
dealer points may have as many as five different rates spelled out. 

Mr. Krertn. And you use whichever he chooses ? 

Mr. Sraicer. Whichever he chooses. 

Mr. Kuern. I see. In other words, if you ship by rail, you do not 
charge some other rate. 

Mr. Sraicer. No. 

Mr. Kuen. Any further questions? 

Mr. Frrepev. I would like to ask a question. 

Mr. Kern. Mr. Friedel. 

Mr. Frrepet. Have you made any reduction in freight charges? 

Mr. McGavueuey. Yes, we have. 

Mr. Frrepet. How many reductions have you made in the past 
two years? 

Mr. McGavueuey. I think that there has been one in 1954 and 
one just a few weeks ago. 

Mr. Sratcer. The first was in the fall of 1954. That reduction 
was actually on the 1955 series. That was in the same pattern as 
the industry. It equalized freight to a maximum charge, beyond 
which price increases had to absorb the differential. 

In the fall of 1955, we made our first attempt at charging freight 
amounts and went overboard and had to practically immediately 
reduce our rate or our charges. It was an experiment. 

And, on April 1, we made another change which followed the 
industry pattern that was established by Ford; this was realined 
by General Motors, and Chrysler followed. Just recently they made 
another change and Studebaker and Packard followed. 

Mr. Kier. Will the gentlemen yield at that point ? 

Mr. Friepet. Yes, sir, Mr. Chairman. 

Mr. Kuern. As I understand your freight policy, it was that you 
took an average weight, and you multiplied that by the actual freight 
costs? 

Mr. Sraicer. That is right. 

Mr. Kuern. Of the type of transportation used ? 

Mr. Sraicer. That is correct. 

Mr. Kuetn. Now, freight rates have been going up, have they not, 
within the past year or so? 

Mr. Srarcer. That is right. 

Mr. Kuiern. And yet you have, along with other autommobile com- 
panies, reduced your rates over the past years, have you not? 

Mr. Sraicer. We have made an increase, sir, on rail shipments to 
take care of the 6-percent increase, or whatever it was, after it was 
effectuated. 
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Mr. Kier. That is right. Then how do you justify your decreases, 
or how it is your freight charges have come down as a result of this 
readjustment you are t talking about ? 

Mr. Sraicer. The formula that we used, and that was used gen- 
erally by the industry, decreased all freight charges above a basic 
amount. This amount, for instance, on our Rambler is over $40, 
There is no rail shipment within a $40 charge range. Therefore 
all rail shipment charges were reduced. 

Rail shipments generally take place in areas where the charges 
were between $50 and $120. That charge has been reduced approxi- 
mately 25 percent. 

Mr. Kier. Even though the rate to you, and shipping costs, has 
gone up? 

Mr. Sratcer. The rate has gone up after the increase; yes, sir. 

Mr. Kuern. So that actually what you have done — is to reduce 
the freight, but you have increased the price of the car, have you not, 
along with other costs, to make up that ? 

Mr. McGavueney. That is right. 

Mr. Kier. So it is just a bookeeping proposition. 

Mr. McGavueuey. Practically. 

Mr. Kuixrn. As a matter of fact it is nothing else. Is it not a ques- 
tion where you reduce the freight rates, and then you add that to 
the cost of the car; and raised the } price of the car? 

Mr. Sraicer. Mr. Klein 

Mr. Kuern. Now, let me continue for just a minute. I am not 
blaming you for any of this. I do not say that you are doing any- 
thing that the other automobile companies are not doing, but I would 
just like to have the record clear. 

Mr. McGavucaney. We do not feel that we are doing anything wrong. 

Mr. Kern. I do not say that you are doing anything wrong. If 
you are, you have company. 

Mr. Sratcer. Your choice of words, about kidding the public— 
in other words, any customer who buys a car always pays both the 
price of the car and a transportation charge of some kind. 

Mr. Kier. Of course he does. And 

Mr. Sraicer (interposing). Now, whether you put the transporta- 
tion charge all in as a transportation charge or take a part of it and 
put it in the price, the net effect, it seems to me, in the overall picture, 
is that the consumer’s condition remains the same. 

Mr. Krier. There is no doubt about it. But I think you ought 
to know, as you probably do, the reason for the introduction of these 
bills, particuarly by Mr. Hinshaw, was that the feeling by the dealers 
in the industry, mainly, and by the public that they were being charged 
just what the name implies, “phanton freight,” which actually was 
not being paid; which had no relation to the amount of fr eight paid. 

That is the reason for this and I assume that the companies want 
to get away from that practice. 

You have a perfect right to charge anything that you want to for 
the car. I think that the public should know just w hat they are pay- 
ing for. If you want to do it this way, it is perfectly all right with me. 

Mr. McGaueney. I would like to point out Mr. Romney’s testimony 
before the Monroney committee on January 19. When asked that ques- 
tion he predicted just what the man in Los Angeles, or Denver, or 
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Boston was going to have to do to make it up in several ways, and 
the way of making it up is to increase in price. 

Now, as a matter of fact, we ran into a problem in Kenosha, where 
our unions have been working hand in hand with us in promotion of 
sales of cars to people in Kenosha and Milwaukee communities. They, 
themselves, in order to set an example, ordered cars which were or- 
dered before this freight adjustment went into effect. So by the time 
they took delivery, the price was higher than they anticipated. There 
is something which worked a real hardship on the buyers right there 
in our own plant, in our own community, which we don’t really like. 
But, we felt this was the only way the adjustment could be made. If 
you are going to subsidize freight at one point, then, you have to make 
it up in some other way and the other way is through the adjustment 
in price changes. 

Mr. KuxErn. So the effect is that the individual who lives closest to 
the plant, so far as freight charges are concerned, is the one who prob- 
ably has to pay more, because the price of the cars was raised. 

Mr. McoGavenry. That is a fact. 

Mr. Kern. Mr. Hinshaw was very gratified when questioning some 
of the witnesses to learn of the fact that the people in California had 
obtained reduction in the freight rates, which is probably true. 

I think that the people in Detroit and probably Kenosha, Wis., and 
around these plants, have had to pay more under this system. 

Mr. Friedel? 

Mr. Frrepet. You made those decreases in freight rates voluntarily ? 

Mr. McGavuouey. Yes, sir. 

Mr. Friepet. When you did that, you increased the list price on 
your automobiles ? 

Mr. McGavcuey. Yes, sir. 

Mr. Frreper. Why did you decrease the freight rates voluntarily 
three times ? 

Mr. McGaucuey. To meet competition. In other words, if the 
other companies are doing it, particularly the larger companies, you 
obviously do not want to be out of line in the Los Angeles market, 
the Baltimore market, on wherever you have to sell. 

Mr. Friepev. Prior to this volunteer reduction on freight rates, 
you were using an arbitrary freight rate? 

Mr. McGaucuey. No, not an arbitrary figure. We were using a 
weighted average for shipment of cars which approximated the amount 
of freight. 

Mr. Friepet. Do you have records to show what you collected for 
freight, charges from the dealers on the one hand, and what you 
charged the dealers, on the other hand ? 

Mr. McGavuauey. We do not have those with us, but they are avail- 
able. 

Mr. Friepe.. Can your furnish that for the record ¢ 

Mr. McGavuauey. I think we could. 

Mr. Friepex. 1 would like to know what they were. 

Mr. McGaveuey. I would like to defer to Mr. Staiger on this, 
because he knows more about that. 

Mr. Sraicer. May I interpose for 1 minute? 

American Motors was the last company in the automotive industry 
to go to the prepaid freight plan of distribution for all automobiles, 
and we only went into it in the fall of 1954, when we and the rest of 
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the industry went into freight equalization on the west coast and for 
areas similarly far distant from the home factory location. 

Prior to that time, dealers paid their own freight bills. All ship- 
ments were made from the factory direct, except when made from 
our subassembly plant which we have now discontinued. 

Therefore, I say that, Mr. Friedel, because our records are not rep- 
resentative, because they are only a year old on that score. 

Mr. Friepe.. Well, reading your statement, on page 3, where you 
say: 

Elimination of “phantom freight” will not benefit customers or dealers na- 
tionally unless coupled with other restrictive legislation that would require 
legislative control of the pricing and profit formula used by the separate com- 
panies. 

Mr. McGavueney. That is absolutely right; yes, sir, and I think 
we are just giving an example here. In this recent adjustment we did 
not benefit all customers or dealers nationally. We gave some benefits 
to those customers and dealers in distant points and made up for it 
by penalizing customers and dealers in points near to our home base. 

So that is why I made that statement, that you cannot get equity on 
this thing unless the Congress is prepared to regulate our actual 
pricing formula, which I doubt is something that the Congress wants 
to get into, 

Mr. Friepet. I, for one, would not want to do that. 

Mr. McGaueuey. In other words, freight is a part of our costs, just 
as the buying of tires, the buying of steering wheels, or the buyin 
of speedometers is a part of our costs, and we have to get it back 
and the way you get it back is through the price structure. 

Mr. Frrepet. That is all, Mr. Chairman. 

Mr. Beamer. Mr. Chairman, I just have a few very brief questions. 

Mr. Kuen. Mr. Beamer. 

Mr. Beamer. I would like to ask first of all if the action of the 
automobile companies in reducing the freight, as has been done by 
your company and the other manufacturers, probably has reduced or 
increased the demand, or the requirement for phantom freight legisla- 
tion ? 

Mr. McGavauey. I would assume that it has reduced the demand. 
I have no evidence one way or the other. 

Mr. Beamer. I thought probably you might have some informa- 
tion through your dealers, and your contact with your dealer organi- 
zation. 

Mr. McGaveuey. I think that one thing it may have done, Mr. 
Beamer—you are from Indiana, I believe. 

Mr. Beamer. Yes, sir. 

Mr. McGavueuey. I am from Indiana also. 

Mr. Beamer. Thank you. Hoosiers always are welcome. 

Mr. McGaveney. I think it could have had an effect on the boot- 
legging problem in the southwest, because I believe you know, from 
previous testimony by previous companies that have been down here, 
there has been some driving of cars from Detroit, Flint, and other 
points, out to the Southwest, because of the fact that you could drive 
them out with a towbar arrangement perhaps cheaper than they 
could be shipped by haulaway or trucks. 

I think by reducing the freight charges to those distant points, it 
might have taken a little profit out of that type of activity. 
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As you probably know, some dealers would fly to Detroit, or other 
manufacturing cities, with a group of men and haul back cars over the 
road. 

I would think that this would tend to minimize that to some extent. 

Mr. Beamer. I think the concern of the committee is whether or not 
we should have this particular legislation, not only as to bootleggin 
but also phantom freight and exclusive territory arrangement. i 
would like to ask you about that because it seems all of this more or 
less ties in, at least, with the representatives of automobile dealers. 
That is the reason I am asking you. 

Mr. McGavucuey. I do not know what the source of the demand 
for the legislation is. 

Mr. Beamer. I do not know, but I do know this in our particular 
district—and this seems to be rather unanimous, they are in favor of 
some legislation or some form of assistance. That is on phantom 
freight, also on the question of bootlegging of cars as well as on 
territory. 

Neavaes I ask you this. You stated you are from Indiana. 

Mr. McGavuauey. Yes, sir. 

Mr. Beamer. Is it possible that a manufacturer located at Detroit, 
or even in Kenosha, actually reduced the freight, but increased the 
price of the car itself, and would that not work to the disadvantage of 
the people in the nearby areas, not only in Kenosha or Detroit but in 
Indiana ? 

Mr. McGavauey. I think we felt that it worked to the disadvantage 
of the people in Kenosha, in the Kenosha community, who were show- 
ing an interest in our employee sales project. And, I believe that 
would also oceur in Indiana and it would in areas where the price 
increase was more costly than the freight charges. 

Mr. Beamer. Do you know what the freight rate is on one of your 
average cars from Kenosha to Indianapolis, Ind. ? 

Mr. McGaveuey. I do not have that. 

Mr. Bramer. Can you give that? 

Mr. McGavuauey. We certainly can get it. 

Mr. Bramenr. I believe there was some testimony of other witnesses 
to the effect that it cost about $161 in freight to ship to Los Angeles, but 
there also had been an increase of $50 in that particular model, which 
might meet some of the $161. 

Mr. McGavueuey. Yes, sir. 

Mr. Beamer. Now, on that car, shipping to our area, there had been 
freight cost of approximately $40, perhaps. So we were being penal- 
ized in our particular area by this additional freight—I mean, addi- 
tional cost of the car. 

Mr. McGavueney. Yes. 

Mr. Beamer. And then there was a freight reduction. 

I wonder how far it is going to go, before we can say that there is a 
saving to the consumer. 

Mr. McGaucuey. Well, I think the savings to the consumer are 
going to have to result in other ways. Certainly it is going to be 
difficult to effect a savings to consumers nationally as long as freight 
rates are going up, both rail and truck. 

Mr. Beamer. What I am trying to say, Mr. McGaughey, is, sup- 
pose we take that as an illustration, that $50 has been the increased 
price of the new car. What is the average price for all freight on all 
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automobiles shipped from your factory all over the United States? 
it would be more than $50, would it not ? 

Mr. McGaveuey. I am sure it would. 

Mr. Beamer. In other words, are we going to say that one-half of 
the people are going to be benefitted and the other half will be paying 
more because the freight has been reduced but the price of cars has 
been increased ? 

Mr. McGavueuey. I am afraid that is true, unfortunately. There is 
no way to be entirely equitable about this thing. I think it is obvious 
that we are subsidizing freight to the distant points at the expense of 
the people at the nearby point. 

Mr, Beamer. Has that fact been brought to the attention of the 
dealers who have indicated they would like some freight legislation ? 

Mr. McGaueuey. I do not know. As far as we are concerned, when 
we make a rate adjustment, we get out a bulletin that explains how 
dealers stand as far as their particular area is concerned, and there is 
no kidding of the dealer. The dealer in Indianapolis knows exactly 
what is happening in there, and I assume he accepts it as one of the 
competitive facts of life. Not only our company but all other com- 
panies are doing somewhat the same. 

Mr. Beamer. May I ask this: Do you require your dealers to take 
any particular number or specified number of cars per month or per 
year? 

Mr. McGaveury. We do not. 

Mr. Beamer. You never have? 

Mr. McGavueury. Never have. 

Mr. Beamer. In other words, they take what they think the market 
justifies ? 

Mr. McGaveuey. Yes, and also by body types, if they think there is 
more demand for station wagons, hardtops or whatever. 

Mr. Beamer. Then you think there is no justification for the charge 
that dealers have been forced to take a certain number of cars, and, in 
order to dispose of them, they will sell them to the bootlegger? 

Mr. McGaveury. I certainly would not make that statement for 
the industry as a whole. For our company, we do not do that. As 
far as other companies are concerned, I would not attempt to speak 
for them. 

Mr. Beamer. You feel there is very little bootlegging of your cars? 

Mr. McGavueuery. We know that is true. 

Mr. Beamer. I think that is all, Mr. Chairman. 

Mr. Kiern. Thank you. 

Mr. Schenck? 

Mr. Scuenck. Mr. Chairman, it seems to me that this freight mat- 
ter is an extremely complicated matter. It is very difficult to get to 
widespread understanding. 

If company A has one central plant from which they ship to dealers 
all over the country and company B has some assembly plants out of 
which they ship to nearby dealers, then in order to equalize the com- 
petitive prices of the cars they have to resort to a number of different 
things. 

Is that not true? 

Mr. McGavenry. If I follow you. I wonder if you would mind 
restating that, Mr. Schenck. 
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Mr. Scuencu. If you had an f. o. b. price that was definite and 
fixed, and I lived in Indianapolis, as Mr. Beamer suggested, then I 
would pay you the f. 0. b. price plus the delivery cost on a car? 

Mr. McGavenry. Yes; that is right. 

Mr. Scuenck. If I lived in New York, I would pay the f. o. b. 
price plus the delivery charges on the car, which would be greater # 

Mr. McGateney. That is right. 

Mr. Scuencx. If company B has an assembly plant in Albany, 
N. Y., and I bought a competitive car which had an f. o. b. price in 
Albany, then my delivered price would be less; is that not true? 

Mr. McGaveney. That is right. 

Mr. Scuenck. Then in order to somewhat equalize the competitive 
cost of the car, you have added a figure to the f. o. b. price for those 
in Indianapolis to offset a reduction in the delivery price in New York 
so that the retail gross price to me as a customer in New York would 
be about the same. Is that not true? 

Mr. McGaveury. I think that is generally true. 

John? 

Mr. Sraicer. The system of distribution, Mr. Schenck, is a rather 
involved one, particularly with assembly plants. For example, no 
automobile manufacturer assembles station wagons and convertibles 
except at the home plant. At the beginning of a model and often at 
the end of a model, and sometimes when part shortages occur, ship- 
ments are made even into assembly-plant areas by companies that have 
assembly plants, of certain models of cars from the home factory, that 
being an expedient. 

However, in the pricing of cars, including the delivered price, a 
dealer would have—well, you give, as an example, a New York dealer—- 
a New York dealer might have, going through his dealership, con- 
vertibles from Michigan, with Michigan freight rate, other cars from 
Albany, sticking with your hypothetic case, and, let us say, a peculiar 
combination of options on a car that can only be supplied from the 
home plant, also shipped from the home plant. You would end up 
with a very intricate pricing situation which would end up in the 
dealer’s lap if legislation forced a manufacturer to figure his freight 
upon the basis of the origin of the car. In other words, the car that 
originated in Albany would, naturally, have a freight charge of about 
$45. The car from Detroit would have a freight charge of about $80. 

You might have 2 similar cars, 1 of which originated in the home 
plant and the other originating in Albany, in the assembly plant, on 
the dealer’s floor with these large differences in a freight charge but 
the same f. 0. b. price. Or you would have to have 2 f. o. b. prices, 
| for all cars made in a subassembly plant and the other for cars made 
ina home plant. It gets to be very involved. 

Simplification is the reason for the f. 0. b. point at the home plant, 
rather than an effort to make money on phantom freight or anything 
like that. It becomes a tremendously involved problem and this bill 
drops it into the dealer’s lap rather than into the company’s lap, 
which is much better equipped because it is dealing with customers 
and dealers in all 48 States and in other areas handling that problem. 

Mr. Scuenck. In the instance you mentioned, you would probably 
equalize your transportation cost or service so that it would be about 
$60 per car, if it was a difference between $45 and $80? 
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Mr. Sraicer. Let me remind you, sir, that a car assembled in Michi- 
gan versus a car assembled in Albany would have a lower factory cost, 
as such, because a considerable number of the parts have to be picked 
up at the factory, loaded, and then unloaded. There is a double han- 
dling charge and a freight charge on all the parts that must be trans- 

orted. That may amount to 2,000 pounds. Engines always originate 
in the same plants, for instance, and transmissions, and things of that 
kind. Those must be transported. That transportation cost and the 
plus handling cost would be in the assembling plants. 

Mr. Scuences. So because of those complicating situations that you 
just mentioned, you feel that the phantom freight bill is of little value 
to the ultimate consumer ? 

Mr. Sraicer. It would raise tremendous complications in the in- 
dustry. 

Mr. McGaueuey. Not only between the manufacturers but between 
the dealers. 

Mr. Sraicer. The whole pricing and selling structure would be 
thrown into a situation which would require a great deal of recalcu- 
lation and reworking. 

Mr. Scuencxk. On the matter of dealer territory, Columbus, Ohio, 
is the largest city within Franklin County, Ohio, although I think 
there are some other smaller villages and towns and so forth in that 
county. In the event you had an exclusive territory arrangement in 
your contract for a dealer in Columbus, would that be, for example, 
within the corporate limits of the city? Could it be? 

Mr. McGavueuey. It could not be easily managed in a city the size 
of Columbus. It is rather difficult to have a territorial restriction 
because of the large number of people within the area, and the fact 
that you might choose to buy from a downtown dealer near your office 
rather than from near your home at the edge of town. 

Mr. Scuenck. As a matter of service? 

Mr. McGaueuey. Yes, as a matter of service. Usually in the large 
cities, and I think Columbus certainly would qualify in that line, you 
would not try to set up restrictions in that territory. You might do 
it in Lima, Ohio, but I think Columbus is too large an area to leave to 
one dealer. There are too many customers for one dealer to handle. 

Mr. Scuenck. Without specifically referring to Columbus, but to 
a city of substantial size in a county which also had several other sub- 
stantial communities, and you had one dealer franchise in the larger 
city, would that territory be largely just within the corporate limits 
of that city ? 

Mr. McGaveney. You are asking me a theoretical question, Mr. 
Schenck. I am not trying to avoid it, but you usually try to work 
these things out on an individual basis. 

Mr. Scuencx. I am trying to find out what happens to other dealers 
in other communities in the same county if they are also restricted to 
their corporate limits, and what happens to the area which is not 
included in the incorporated areas of any city. 

Mr. McGaueuey. I see. 

Mr. Scuencx. Is that wide open territory under restriction or does 
that bring up a lot of problems? 

Mr. McGaveuey. It brings up a lot of related problems, that is 
right, Mr. Schenck. As you well know, there has been quite a move- 
ment to the suburbs and to the country, and so on, and particularly 
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in the Detroit area. I am sure this same thing is true in the New York 
area. ‘There are more people going out into the so-called open terri- 
tory. You need dealers in that area to contact the possible customers, 
to make the sales and provide the service. 

Mr. Scuencx. How do you handle dealers complaints where a 
dealer in a substantial community has a considerable investment in 
building and service facilities, and you have another dealer in another 
community some 10 or 15 miles away who does not have the substantial 
investment in either building or service facilities, and the dealer in 
the smaller community by increasing his allowances on used cars and 
so on, makes the customers a better deal so that he draws customers to 
his smaller community for the purchase of a new automobile? How 
do you handle that ? 

Mr. McGaveuey. That is a problem that is pretty universal 
throughout the automobile industry. There is no way that we can 
restrict the dealer in the smaller community with a smaller overhead 
from making any allowance he wants to on used cars. As an inde- 
pendent businessman, it is entirely his prerogative. He may lose his 
shirt or he may make a lot of money. 

Mr. Scuenck. If he’ had a restrictive sales territory, that would 
answer that problem; would it not? 

Mr. McGavucueyr. We would not ever set up a system that would 
prohibit any of our customers from going to that smaller dealer if 
they choose to. Under the previous system, we did have an arrange- 
ment where the dealer that sold the car would have to reimburse the 
dealer from whose territory the customer came, $40 or whatever the 
figure was, in order to compensate for it. The reason you do that is 
the dealer in the larger territory may be doing more advertising, may 
be on the radio, he may be speaking before the Rotary Club. He may 
have conditioned that customer to buy a Nash car, for example, but 
the customer runs to the smaller community because he could get $25 
off. That penalty, so-called, on the selling dealer was to help com- 
pensate the dealer for the conditioning and so on. There are many 
ways to beat that, as you probably know. Customers, dealers and 
other people are pretty ingenious. You can register the car in your 
cousin’s address, who might be in the territory of the smaller dealer, 
and thus avoid the penalty. That is why I say we are not too keen 
about it at this time, because we do not feel that we want to be a police- 
man on those types of things. 

Mr. Scnenck. Mr. Chairman, as I understand, the biggest com- 
plaint of the dealers in this particular matter is that a dealer in a 
substantial community must have a substantial investment in his 
building, in his service facilities, in his stock of parts, and in the num- 
ber of mechanics he has on the payroll, and the quality of mechanics, 
and so on. 

Mr. McGaveney. That is correct. 

Mr. Scuencx. And when he is up against the competition of the 
dealer in the smaller community who has a much smaller overhead, 
and he sees this dealer in the smaller community making better trades 
and selling more new cars because of the more favorable position in 
the cost of doing business, then he feels very much left out, and feels 
that his only way to recapture some of this is to take the cost of his 
car, add a rather modest sum to that, and sell it to some operator of a 
used-car lot in order not to have more cars than he can floor plan. 
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Mr. McGaucury. We do not force our dealers to floor plan any 
give number. I think, Mr. Schenck, one of the difficulties in the 
industry in the last couple of years, with part of the deterioration in 
the market place that I mentioned, is the fact that there has been too 
much selling on the basis of price alone, without taking into account 
the relative degrees of service and other things which are important to 
the customer. If you go down to this small- town dealer and you try 
to get your hydr: umatic transmission adjusted, if it is out of order, and 
find he does not have the caliber of mechanic that is required to ‘do it 
good job on it, it might be that the $25 saving that you got when you 
bought the car is not actually a saving, that you are going to pay for 
it in some other way. 

On this matter of territorial security, we found that when we 
operated the system before, the dealers who wanted it, generally 
speaking, were not our best dealers. They were the marginal fellows 
who perhaps did not work quite as hard at the business or did not 
understand the business as well. rae strong dealers, the fellows 
who knew how to merchandise the car, who knew how to sell a car 
on the basis of quality, performance, a exclusive features, generally 
speaking did not want territorial security. “lhey were willing to 
stand the competition of the fly-by-nighter who might be shaving 
prices. I think what we have to get back to is a recognition that you 
pretty much get what you pay for. 

If you want to go to the cutrate boy and get cutrate service and 
cutrate treatment, “that. is your privilege. But you might “ be 
happy about it. 

Mr. Scuenck. Mr. Chairman, I think that might be true to a cer- 
tain extent. But I doubt if that is the answer to the overall problem. 

I know, personally, some dealers who are very aggressive, who are 
very : able, who maintain a very fine service department, who sell their 
automobiles and have sold them over a period of years on the basis 
of the kind of service that they render, and still those particular 
dealers that I have in mind are up against the competition of some 
other dealers who do not even market their used cars after they get 
them, but sell them on the basis of an auction-sale arrangement and, 
therefore, do not carry an inventory. Those smaller dealers meet 
almost a volume-dealer arrangement where, because of their volume, 
they get a better factory price on their cars. Consequently, at the 
end of the year, because of the volume of business they have done, 
they wind up making a lot more money than the dealer who tries to 
do a conscientious job. 

Mr. McGavuguey. As I say, we have no objection to a permissive bill 
which protects the consumer and allows him to buy where he wants 
to buy. We have no objection to a properly framed bill. We might 
or might not choose to adopt it if we had the privilege of doing it. 

I have been speaking in generalities a little bit. I am sure there 
are exceptions to what I have said. I am sure we must have had some 
strong dealers who were unhappy about it and probably still do. 
Throughout the industry there might be quite a number of them. 

But we feel that this is not something that our dealers are advocat- 
ing. If we felt that they seriously wanted it, I am sure that we 
would give very serious consideration to it, if we would not be illegal 
by reinstalling the thing. We have no plans for putting it back into 
effect at this time. 
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John, do you have anything to add on that! 

Mr. Sraicer. Yes. Mr. Schenck, I believe that the major control 
over that type of operation can best be exercised, or at least we have 
been ey Me to do that for years, with any new dealer who is 

franchised being thoroughly tested and examined as to plant, equip- 
il mechanics, used-car disposition facilities. In other words, 
does he have a used car lot to dispose of used cars from. We feel that 
by adhering to rather high principles, we have probably restricted our 
dealership organization more than we would have had we taken on 
any heterogeneous lot of people who might have just wanted to go 
into the business of selling Nash and Hudsons. But by raising the 
standards and keeping them there any company can restrict this 
situation tremendously. 

Mr. Scuenck. That is all I have, Mr. Chairman. 

Mr. Kuiern. Thank you very much, gentlemen. We appreciate your 
coming here. 

Mr. McGavenry. Thank you, Mr. Chairman. 

(Statement of Mr. Romney above-referred to follows :) 


STATEMENT OF GEORGE ROMNEY, PRESIDENT OF THE AMERICAN Morors Corp. 


I am George Romney, president of American Motors. Our company is —_ 
new, having been formed less than 21 months ago as the result of merging Nash- 
Kelvinator Corp. and the Hudson Motor Car Co. American Motors is one of 
the largest companies in the country. We rank 7th in size according to a 
recent Fortune magazine tabulation of United States companies. Over the 
years our predecessor organizations have manufactured over 6 million Nash, 
Hudson, and Rambler cars and over 15 million Kelvinator, Leonard, and A. B. C 
major electrical appliances, 

Mr. Chairman, it is my understanding you requested me to be here today to 
discuss our recently announced eight-point statement of dealer policies and the 
basic philosophy back of those policies. This I am happy to do because I hope 
these hearings can prove a turning point in the automobile marketing practices 
that have characterized the postwar period. It is my belief that to accomplish 
this it will only be necessary for the testimony and discussion of these hearings 
to stimulate a searching reappraisal by both the factories and the dealers of 
policies and practices that have developed. I am convinced such a reappraisal 
would result in voluntary correction of the deterioration that has occurred. 


BASIC PREMISE 


To comply with your request effectively, I believe I should first enumerate 
the fundamental premises underlying the basic philosophy that produced our 
statement of dealer policies as a first step in developing a cooperative quality 
dealer program. 

The tirst premise was stated in last week’s Automotive News editorial en- 
titled “When Problems Get Attention, the Answers Follow,” which was con- 
cluded with this sentence: “As was said a long time ago in the land by Galilee, 
‘Man does not live by bread alone.’” I am convinced that satisfaction and 
progress for dealers, manufacturers, and their employees demands sound moral 
and social objectives as well as productive economic objectives. 

The second premise is that American Motors and its dealers are fortunate 
to have the opportunity to build their relationships within the framework of 
what I choose to call competitive-cooperative-consumerism. Our economic and 
other rewards should continue to depend on competing with others through 
teamwork for the murket preference of free customers. In our superior Amer- 
ican economic system, the consumer is the only boss with final authority. 
Therefore factory-dealer relations must meet the desires of car buyers if they 
are to be sound and productively enduring relations. 

Third, because automobiles are inherently different from most other products, 
competition for customers is not limited to selling new cars but also is reflected 
in the use of the car. Availability of repair parts and service throughout its 
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lifetime, regardless of location, are fundamental buyer considerations. Fur- 
thermore constant technical and design progress create the used car trade-in 
practice, from which much of the marketing complexity and risk arise. Unlike 
clothes, food, drugs, hardware, etc., the customer needs to bring the car back 
for maintenance and repair and sooner or later will want to trade it in on 
the latest models of his choice. 

This distinction in the product itself and its use produces unique marketing 
requirements and practices. The required buildings and facilities are special- 
ized in character and involve sizable investments. Distinction in car design, 
features, and price class permits greater market penetration and customer 
satisfaction through specialization in merchandising, selling, and servicing. 
Effective merchandising necessitates national and local preselling of product 
value, quality, and features by both the factory and the dealer. Dealers 
contribute substantially toward the cost of advertising cars. Effective selling 
requires specialized knowledge of and conviction about the product and should 
be premised on selling the product rather than price or terms. Satisfactory 
service requires extensive factory and dealer service training programs and 
specialized facilities and parts supplies by dealers. 

Fourth, the nature of the product and its marketing establishes a mutuality 
of interest and interdependence far greater than that between most other manu- 
facturers and retailers. The design, quality, and features of new Cars are 
pr me considerations in public acceptance and sales opportunities for dealers. 

ealer salesmanship, service, and integrity importantly determine market pene- 
tration. Together they determine sales volume, and production volume, which 
importantly determine cost and price. Price in turn importantly determines 
market and sales. To my knowledge there is no other manufacturer-retailing 
relationship that inherently involves such distinet but interdependent functions 
and intimate relationships. The dealer is dependent on the factory for the 
design and manufacture of a salable product, and the factory is dependent on 
the dealer for eff2ctive market penetration, and both are dependent on the 
resu tant volume for cost and price relationships that will result in profits. 

Fifth, the requirement for universal product service and profitable total 
volume makes the performance and standards of all of importance to each. 
Substandard dealers are detrimental to other dealers as well as to the factory. 
Equitable and fully successful factory-dealer relationships can only be built 
on the recognition that the combined mutual interests of factory and dealers 
are superior to their individual separate interests. 

Sixth, the high investments of money and time, the advantages of continuity, 
the mutuality and intimacy of the relationship requires the maximum clarity 
and equity in its establishment and operation. This is particularly true of the 
exercise of termination or franchise cancellation rights. The vital reliance 
of each on the other and the consequences therefore of inadequate perform- 
ance make the right of dealer or factory termination essential to both mutual and 
individual interest. The importance to the dealer of continuity of the rela- 
tionship has increased with the decline in the number of companies producing 
p*ssenger cars. It has also reduced, in the case of the largest companies, the 
effect of the dealer exercising or threatening to exercise his termination rights. 

Seventh, administration of the factory-dealer relationship is at best subject 
to human judgment and frailties. Justice therefore requires review of vital 
administrative decisions on an impartial and unprejudiced basis. 

Eighth, technological progress, additional merchandising knowledge and 
greater skill will continue the improvement and changes in marketing methods 
and practices, as well as in automobiles. Under the circumstances the factory- 
dealer relationship must provide for evolutionary contractual modifications. 
Maintaining the status quo is to be avoided where new conditions and oppor- 
tunities demand progress that will increase consumer benefits. 

Ninth, the American Motors statement of dealer policies will be used to 
develop a cooperative quality dealer program for American Motors and its 
dealers and was not prepared with the idea that it has application to any 
other company or dealer group. 

One of the advantages of our competitive system is freedom for individual 
expression and action. This has resulted in distinctions between almost every 
business institution in the land. Such distinctions must be reckoned with in 
developing programs of this fundamental character. 
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MARKET DETERIORATION 


In my judgment the marketing practices in the automotive industry have 
deteriorated to the point where there is competitive advantage in striving to 
achieve a marked improvement in these practices. 

I believe many car custoniers are deveioping a “customer beware” attitude as 
a result of horse trading practices that have characterized new car selling in 
the postwar period. I believe the automob:le industry as a whole has suffered 
in public esteem as a result. I believe many dealers are disgusted at the methods 
and ethics of current automobile marketing practices and have lost much of 
the moral and social satisfaction and are beginning to lose the economic benefits 
previously derived from adherence to h gher standards. I believe customers 
and dealers will respond to greater honesty and integrity in the advertising, 
selling, Servicing and financing of cars. 


POLICY STATEMENT FIRST STEP 


In studying the ways in which such improvements could be accomplished, we 
concluded that it would requ.re the joint participation of our dealers. It is for 
this reason that we have taken the first step in developing a cooperative quality 
dealer program. Competitively, it is designed to improve our present American 
Motors dealers, to secure additional American Motors dealers, and to acquire 
additional American Motors customers. 

Our statement of policy represents a reappraisal on our part of past and 
current factory-dealer reiationships and ma.keting practices and a decision to 
seek the cooperation of our dealers at the council table in making a joint re- 
appraisal. We have decided to review with our dealers every aspect of our 
franchise. We recogn ze that the franchise is the result primarily of a sincere 
factory effort to establish a sound contractual base for factory-dealer relationships 
but that it is not the result of securing the organized thinking of our dealers in 
frank and open discussion on the basis of equality and mutuality. Our policy 
statement represents a decision On our part not only to seek their organized sug- 
gestions in developing a cooperative quality dealer program but to seek them 
through representative dealers elected by them. 


DEALER-FACTORY TEAM WORK 


We believe our dealers should know that our mutuality of economic interest is 
greater than their interest with any other economic group. We are taking this 
approach because we are convinced, as I said in a talk in February of 1940, that 
“in our competitive-cooperative economy, workers and management of each in- 
dividual enterprise should be members of an economic team. Each team should 
compete with other teams supplying the same product or service. They should 
compete to satisiy the needs of customers free to select between proaucts and 
services offered by competing enterprises. In the automobile industry, the man- 
agement, workers, and dealers of Nash should compete with similar teams 
labeled ‘Hudson,’ ‘Studebaker,’ ‘Packard,’ ‘General Motors,’ ‘Ford,’ ‘Chrysler.’ 
The results of their teamwork should determine their position in the automobile 
industry league.” 

The individual dealers investment, time, money, and skill is proportionately as 
creat as the factorys’ equivalent investment for the penetration of his particular 
market. Deulers ure in the main capavle of recogn.z ng the shortcomings of 
fellow dealers that are contrary to the interest of all dealers and the joint in- 
terest oi dealers and factory. In my judgment they will support the fir.o ad- 
ministration of franchises reflecting the best thinking of themselves and the 
factory, providing provision is made for impartial and unprejudiced review of 
termination or other vital administrative decisions. The majorty of dealers 
are not seeking to protect fellow dealers who are drones, dishonest, semiretired, 
incompetent, poorly equipped, substandard or nonperformers. They know that 
provision must be made for the replacement of such dealers or the public ac- 
ceptance and sale of their car line will be adversely affected to their own 
detriment. 

BOOTLEGGER-DEALER CONFLICT 


We also think it is timely to seek the cooperation of our dealers in making 
the first joint study to analyze present and future marketing practices. We know 
some of our dealers who are engaging in present questionable practices on the 
claimed basis of self-defense. Such practices are bound to demand their price. 
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We believe the day of reckoning is at hand. Temporarily some factories and 
dealers have benefited from practices that are contrary to the fundamentals on 
which owner confidence in the automobile business was built to its high level. 
Some owners have secured terms on new cars that appear attractive but even 
new-car buyers cannot continue to buy cars at prices that do not cover the cost 
of facilities for their maintenance and service without paying for it in service 
delays, operating costs, or higher prices on later purchases. Actually many 
owners are indifferent to cries of dealers adversely affected by bootlegging, 
dishonest advertising, and overallowances based on price and finance charge 
packs because they still remember the immediate postwar years of car short- 
ages, price gouging, and low trade-in allowances on the part of certain dealers 
There is basis for argument that the present situation is just recompense. 
But the combination of these two eras of malpractice by certain dealers must 
not be allowed to freeze themselves in the ethics and practices of the industry 
if this industry is to continue its growth through public confidence in automobile 
dealers as legitimate, reliable, efficient, and honest merchants. 

We doubt that sound marketing practices can be widely reestablished unless 
programs for this purpose are formulated on at least a companywide basis. 
There is difference of viewpoint and practice at the present time in our dealer 
body. There always will be and should be on many things, but not on funda- 
mentals. There are some within the industry and outside who seem to think 
volume should be the primary objective. Others think that the bootlegger is 
the forerunner of car supermarkets and changed patterns of distribution. Un- 
questionably in most markets profitable volumes for dealers are now importantly 
above levels of a few years ago. However, if the bootlegger is a desirable and 
legitimate form of car retailer then the whole structure of franchised dis- 
tribution in this country is unsound and will be wiped out. The two are in 
direct conflict with each other and both cannot survive. 


BOOTLEGGER JEOPARDIZES DEALERS AND OWNERS 


The bootlegger exists because factories or dealers or both have violated 
fundamental ‘principles underlying the use by all factories of the franchised 
dealer as the acknowledged and deliberately selected means of new-car dis- 
tribution. Because the marketing of new cars require expensive facilities and 
stocks of parts and accessories for service and maintenance, joining in any step 
of the bootleg process jeopardizes the ability of dealers in the bootlegger’s area 
to provide this essential user need to his owners. 

Here is what some of our American Motors dealers have written me about 
the effects of bootlegging. 

From New York: “There is no doubt in our minds that this (bootlegging) 
practice is the result of pressure on the new-car dealer to absorb more and more 
cars because of factory overproduction.” 

From New Hampsire: “Bootleggers usually have a very low overhead and do 
not carry a service department to take care of cars after being purchased. 
And they will accept $100 to $150 profit, or less, which we cannot do because 
of the service we must maintain to satisfy our customers.” 

From Colorado: “We have been a dealer since 1934 and in the automobile 
business since 1913 * * * we feel that the bootlegging of new cars by curbstoners 
and used-car dealers is very detrimental to the public because care that have 
been used are being sold for new cars and have been driven in from different 
cities and in cases perhaps have been turned over to irresponsible drivers and 
driven at excessive rates of speed in transit and in many instances have been 
involved in accidents and have been repaired and sold to the public as new cars.” 

From Massachusetts: “Prior to the production race between the two largest 
companies in the industry, the bootlegging problem was negligible here.” 

From Massachusetts: “Bootlegging has (1) ruined the price market; (2) 
caused vicious advertising; (3) reduced the automobile business to a cutthroat 
business; (4) resulted in loss of public respect for automobile dealers; (5) 
lowered the morale of legitimate dealers.” 

From New York: “The most serious effect has been the destruction of the 
dealer’s reputation as a legitimate and reliable merchant.” 


OWNER CONFIDENCE VITAL 


We believe the confidence of customers in our dealers is an invaluable asset. 
We have been considering ways of securing more of it. Improving marketing 
practices on the part of certain of our dealers is one method of doing so. In 
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our Judgment more dealer support for such a program can be secured through 
full, frank, joint discussion, and exploration. Regardless of the soundness of 
such a program, lack of dealer support would be as fatal as the lack of public 
support for an act of Congress. 


AUTHORITY, RESPONSIBILITY, AND FUNCTION 


Before presenting and discussing our policy statement I want to make one 
thing completely clear. In seeking organized dealer assistance in matters of 
mutual interest we are not proposing shifts or changes in areas of factory or 
dealer authority, responsibility, or function. Except where otherwise indicated 
we seek dealer advice, counsel and criticism with the power of decision vested 
in the company and dealers on the present basis. 


STATEMENT OF POLICY 


Now as to the policies we have declared as a basis for developing a cooperative 
quality dealer program. Let me read the eight points of policy: 

1. Dealer councils elected by the dealers themselves. 

2. These dealer councils to advise and counsel on all matters affecting dealers 
and customers. 

3. Periodic review with the dealer councils of sales franchise to keep it on a 
practical, fair, and equitable partnership basis, including the length of franchise 
and any other aspect of it. 

4. Early consideration to be given to a joint company-dealer appeal board 
with final authority in dealer cancellation cases. 

5. Joint formulation of policies to prevent unethical or misleading advertising, 
selling, financing, or servicing. 

6. Primary reliance on dealer projections and orders to keep car production 
sufficiently balanced with market demand to avoid bootlegging and unsound 
inventory accumulation. 

7. Joint consideration of methods of avoiding excessive fluctuations in car 
sales and production and maintaining them at profitable levels for both the 
dealers and the factory. 

8. Consideration of annual programs for sharing with dealers the financial 
benefits from future growth and greater total sales volumes. 


Dealer council 


No. 1.—Dealer councils elected by the dealers themselves are included as a 
result of our experience with the Nash dealer council selected in this manner. 
It seems to me an elemental and fundamental principle of good relationship to 
permit others to select those by whom they are to be represented. Our ex- 
perience with dealer councils designated by factory personnel and a Nash dealer 
council elected by the dealers themselves, indicates that the elected dealer 
council is more likely to secure the thinking of other dealers, its dealers will 
talk more freely and fairly, and the reports of its members will be more readily 
accepted and followed by dealers not members of the dealer council. 

To launch the Nash dealer council, each Nash dealer was asked to fill out 
a ballot, listing in order of preference the names of four other dealers in the 
same zone. When these nominations were tabulated, a point system was used 
to determine the first- and second-place winners from each zone, when then were 
designated respectively as council representative and alternate. Under our 
procedure, the recording secretary of the council, who is elected by dealer rep- 
resentatives, will handle the mailing and tabulation of future balloting, a job 
handled by the factory in the initial instance. The council electcd its own 
officers at the first meeting. 

We are now requesting Hudson dealers to elect their dealer council in the 
same way. 


Unrestricted discussion 


No. 2.—These dealer councils to advise on all matters affecting dealers and 
customers. In council table discussions with both the elected and appointed 
dealer councils, we have followed the procedure of asking the members of dealer 
councils to list the subjects they want to discuss. They have been free to list 
any subject on which they want to make comments or recommendations and 
any subject on which they want factory representatives to make comments or 
supply information. This has resulted in long agendas but in an exchange of 
viewpoints that has proven mutually beneficial. 
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From my standpoint I find that other duties make it difficult to secure the 
thinking and advice of our dealers who are maintaining closer contact than we 
are with our ultimate customers. Our dealer council sessions have been of 
great value in securing a clearer and more representative picture of dealer 
thinking and dealer problems, and of dealer and customer reaction to factory 
products, policies and programs. Obviously, seeking the advice and counsel! 
of others does not change the areas of separate authority, responsibility and 
function. 

Periodic franchise review 

No. 3.—Periodie review with dealer councils of sales franchise to keep it on 
a practical, fair and equitable partnership basis, including the length of fran- 
chise and any other aspect of it. Actually, this policy could be considered as 
being covered by point No. 2. However, the importance of the franchise and the 
desirability of its being a mutually satisfactory and understandable document, 
justifies giving it special mention. 

The principal point of policy involved is our commitment to make periodic 
reviews and to work with the dealer councils in keeping our sales franchise 
“practical, fair and equitable” and on a “partnership basis.” This is a com- 
mitment on our part to revise our present sales franchise if it does not meet these 
specifications. 

Joint appeal board 

No. 4.—Early consideration to be given a joint company-dealer appeal board 
with final authority in dealer cancellation cases. Under present procedure, 
termination decisions made by factory personnel are subject to review only by 
higher factory personnel. We think this procedure denies dealers the right of 
final review by an impartial and unprejudiced group. Considering the effect 
of termination on a dealer, it seems only fair and equitable that a final review 
be made by a board containing dealer representatives as well as factory rep- 
resentatives. In this manner, dealer representatives can reflect the thinking 
and viewpoint of the dealers and offset any tendency of factory officials to over- 
look pertinent elements of consideration. To avoid any misunderstanding on 
the nature of our proposal, I should make it clear at this point that we believe 
this board should consist of almost equal factory and dealer representation but 
with factory membership on a majority basis. 

Further details as to the constitution of the board and the procedures to be 
followed, we would prefer to develop with our dealer councils before additional 
comment or discussion. 

We do not believe enactment of regulatory laws making the administrative 
officials of government responsible for final franchise decisions is in the interest 
of the dealers themselves. I believe dealers will find the judgment of their 
own associates and vur top officers superior to the decisions of those who in- 
evitably must operate in a political rather than an economic atmosphere. Sub- 
stitution of political decision for economic decision is the sure road to the in- 
efficiencies that will reduce customer benefits and economic rewards for all. 


Marketing policies 

No. 5.—Joint formulation of policies to prevent unethical or misleading adver- 
tising, selling, financing or servicing. At the present time these practices have 
reached an unfortunate level throughout the country. 

Blitz selling, price packing, dishonest or misleading advertising, and boot- 
legging have become so general that too few dealers undertake to avoid these 
practices. These practices have become so widespread that it may or may not 
be possible for American Motors and its dealers by themselves to successfully 
resist the general practice. However, it is one of the areas we want to explore 
with our dealers with a view to arriving at joint policies that we believe would 
be to the benefit of dealers, owners and the factory. For example, we were con- 
cerned about misleading advertising on the part of some of our dealers. We 
considered issuance of a new statement of advertising policy to be applied under 
the terms of our franchise. Under our franchise, the factory has this adver- 
tising responsibility—“Because of the effect that advertising may have on the 
sale of manufacturer’s products and the good will of the dealer, the manu- 
facturer and other dealers, the dealer agrees to use only advertising pertaining 
to manufacturer’s products that is supplied or approved in advance by the zone.” 

In considering the issuance of a statement of advertising policy as a yard- 
stick for our field personnel in implementing this portion of our franchise, we 
concluded that misleading advertising is now so prevalent that combined factory 
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and dealer effort would be necessary to secure customer recognition of the avoid- 
ance of such advertising by American Motors and its dealers. Furthermore, 
dealer adherence to such advertising policies would be more likely if they were 
the result of dealer participation and endorsement. As a result, we withheld 
their issuance and will submit them to our dealer councils as a starting point 
in the joint formulation of such policies. 

We intend to explore and follow the same procedure on selling, financing and 
servicing. 
Production control and bootlegging 

No. 6.—Primary reliance on dealer projections and orders to keep car produc- 
tion sufficiently balanced with market demand to avoid bootlegging and unsound 
inventory accumulation. At best, it is a difficult job to keep production and 
sales adequately related. Such a relationship is most likely to result where 
in addition to other data, dealer sales projections are used to determine finished 
parts production releases, and actual dealer orders play their proper part in 
establishing schedules for finished car production. Where the goal of volume 
and industry position have become dominating considerations, production at 
levels beyond the capacity of franchise dealers to handle on a sound marketing 
basis is bound, sooner or later, to break down any system of relating the dealer 
and his market. Undoubtedly, dealer desire for gain has resulted in some sales 
of new cars to retailers lacking service facilities and parts stocks necessary for 
customer satisfaction. However, to reach the widespread proportions ex- 
perienced in recent years, there must have been a departure from previous 
practice of relating dealer sales projections and orders with production. The 
effect of overproduction that creates pressures and incentives equal to those 
during 1954 and 1955 for new car sales through nonfranchised channels strikes 
at the very heart of the factory-dealer relationship based on mutuality of in- 
terest and the dealer’s right to an adequate marketing territory in meeting his 
contract obligations. As a rule, the nonfranchised dealer avoids the expense 
necessary to provide the type of facilities and service that will maintain the 
good name of the product, company, and its affiliated dealers. Furthermore, 
the resulting pricing advantage tends to disrupt the pricing pattern required for 
continuing health in the franchised dealer structure. Overproduction, bootleg- 
ging and high pressure selling disrupt the market not only for dealers of the 
factory involved but also disrupt the market for competitors and their dealers. 


Sales Stability 


No. 7.—Joint consideration of methods of avoiding excessive fluctuations in car 
sales and production and maintaining them at profitable levels for both the 
dealers and the factory. Inherently, the automobile business is confronted with 
seasonal fluctuations. Considerable effort has been expended to devise programs 
that will reduce seasonal and cyclical gyrations. Some have proven successful 
and others have been ineffective. One successful prewar move was the shifting 
of the industry’s national automobile show from January to October. Sales, 
production and employment facts indicate that this tended to reduce the spring 
selling peak and to increase fall sales and accompanying production and em- 
ployment. Unfortunately, the industry in postwar years has not yet been able 
to agree upon the resumption of the national automobile show and such sales 
stimulating exhibits as are now being scheduled are largely being held in the 
winter season. 

In the case of American Motors, fluctuations in our sales, production and em- 
ployment tie in to the basic elements of our factory-dealer relationship and raise 
peculiar poblems that we want to discuss with our dealer councils. Involved is 
the fact that in our relationship with our dealers there is no element of com- 
pulsion on the part of the factory. We currently rely primarily on dealer sales 
projections and dealer orders in establishing our raw material releases and 
product schedules. The time required for securing raw material fabrication 
and delivery is of such length, and time required for parts production and de- 
livery is of such length, that dealer failure to match projections with orders—or 
dealer cancellation of orders once placed—creates imbalances in this production 
and sales relationship. 

We heartily concur with the idea that dealer-factory relationships should 
represent a two-way street. In our case, we believe dealers should have some 
obligations with respect to advance car orders on a firm basis that will permit 
intelligent production scheduling. 
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This point of policy also contemplates consideration of the disruptive influence 
of practices such as those described in discussing policies 5 and 6. It is my 
impression, based on reports I am receiving from dealers and industry sources, 
that the unethical and misleading merchandising and selling policies pursued in 
the past 2 years and factory drives for volume, have begun to adversely affect 
present sales, production, and employment. 

I guess one reason it is so difficult for people to apply sound moral, social, and 
economic principles in business is because the reactoin from so doing is frequently 
somewhat delayed. Furthermore, the disadvantages from not doing so are 
usually slow in their first appearance and in their ultimate consequences. 

Among reasons why automobile sales, production, and employment in 1956 will 
be less than in 1955 is that some cars were sold on retail financing that extended 
for too long a period; 1953 and 1954 customers who bought cars with little or 
nothing down with up to 48 months to pay, are not in a position to trade in their 
last purchase on a new 1956 model. The old model hasn’t been paid for yet. 
This is blocking some sales. Furthermore, customers who received overallow- 
ances on their previous trade-in and now bring in their present car bought on a 
packed price basis, find it difficult to reconcile the full impact of this procedure on 
trade-in allowances on newer models. The bootlegging and blitz selling of more 
cars than the market reasonably justified in a particular year like 1955, simply 
increased sales last year and reduces them now. 

We think every source of wisdom that can be applied to avoiding fluctuations 
in car sales, production, and employment should be tapped and analyzed. After 
all, automobiles represent a highly deferrable form of purchase. Car sales are 
very sensitive in their response to fluctuations in national income levels. The 
purchase of the latest model can be postponed if necessary. 

Under these circumstances, a challenge to every company is the development 
of policies and programs that will avoid costly fluctuations. 


Sharing volume benefits 

No. 8.—Consideration of annual programs for sharing with dealers the finan- 
cial benefits from future growth and greater total sales volumes: American 
Motors is dedicated to a growth in its market strength and production volume. 
We feel it is a matter of good business and equity that those who contribute to 
this market growth should share in the financial benefits. This policy was 
established prior to the announcement of our 1955 models and resulted in our 
voluntary establishment of a unique and exclusive dealer volume investment 
fund. Under this program, we gave American Motors dealers discounts and 
area bonuses equal to the best in the industry and in addition established a 
commitment under which the factory set aside a specific amount on each car 
sold to dealers by the factory. The amount set aside per car increased as 
sales increased. Under this program we set aside during 1955 more than $6 
million that we are currently distributing to Nash and Hudson dealers. This 
is income for them over and beyond that realized from normal discounts and 
bonuses. It contributed to a level of American Motors dealer profits more than 
double those of 1954. 

In keeping with the basic principle of this program, we have announced a 
modified dealer volume investment fund program for 1956. Its principal modi- 
fication is that the initial amount set aside does not commence with the first 
car sold but rather starts on each series of cars at a level of sales that is readily 
attainable. It is entirely possible that payments under this program this year 
will exceed those of 1955. 

In 1955 time prevented submission of the proposed program to our dealers 
before its completion and announcement. However, this vear we submitted the 
proposed program to our Nash dealer council and as a result of their suggestions, 
made important changes in it, changes that did not alter the basic character of 
the program or the magnitude of the potential financial commitment but rather 
its detailed application. The suggestions of the dealers helped greatly in 
developing a progr:m that will mean more to the dealers and will avoid some 
objectionable features that were not readily apparent to our factory group, and 
others on which there was a difference of viewpoint and uncertainty as to the 
dealer reaction. 

This experience in itself confirmed our conviction that dealer advice and 
counsel on matters for which the factory is responsible is a desirable and helpful 
thing. 

In the course of the discussion of the modified dealer volume investment 
program for 1956, 1 or 2 dealers suggested basic modifications for possible appli- 
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cation in subsequent years. We have agreed to discuss their ideas at the next 
meeting of the council. 

Actually, there are many forms that such sharing of the financial benefits from 
growth can take, and dealer thinking in the selection of the form that will pro- 
duee the greatest mutual benefit in any particular year is what we are seeking. 

I believe reflection on the character of these policies will confirm the genuine- 
ness of our belief in the mutuality of the interests of the factory and its dealers 
and our partnership in progress. 


SLOAN QUALITY DEALER PROGRAM 


In the current discussion of our statement of policies, many have recalled the 
quality dealer program formulated and announced by Mr. Alfred P. Sloan of 
General Motors in 1940. In preparing this testimony, I read again Mr. Sloan’s 
talk before the National Automobile Dealers Association in April of 1938, The 
Dealer, The Manufacturer, and The Consumer. 

I also reread his statements on his quality dealer program as reported in the 
March 4, 1940, Automotive News. 

Let me quote a few timely and pertinent excerpts from Mr. Sloan’s talk to the 
dealers : 

“You (dealers) are entitled to an organized plan that permits you to sit 
around the council table and, in a cooperative way, express your views as to 
what should and should not be done.” 

* * * * * ca * 


“In the administration of our relations there should be a definite plan em- 
braced in the organization scheme where you, the dealer, have the right in 
your own interest, and a responsibility in the interest of the cause as a whole, 
to a review and decision on the part of unprejudiced authority in cases where 
you have reason to believe that your equitable rights have been prejudiced.” 

~ a * * * * * 

“Maximum penetration of the market * * * by establishing a definite relation- 
ship between the number of dealers and the potential market for the product 
that those dealers are to sell.” 

* + x * * * he 


“T do not believe in the policy of superimposing, over a price so determined, 
“packs” varying with the customer, with location, with the state of business and 
with the dealer, either to provide a source of income or for the purpose of in- 
fluencing the judgment of the customer * * * one deal as against another through 
the practice of greater used car allowance.” 

* ea * * * * * 


“Under no circumstances can this component * * * endorse the “packing” of 
finance charges, either from the income standpoint of the dealer or to prejudice 
the judgment of the customer, one deal as against another, through an added 
allowance on the used car.” 

+ Ed * + * ” - 


“In the past there has been too much dictation, too little cooperation—a carry- 
over from the day when the automobile market was a seller’s market.” 

* a * ok * * i. 

“Government is essential to protect and develop our civilization. But let us 
have government by law—thou shall or shall not—not government by edict. That 
means stifling regulation—the direct road to regimentation. * * * The exploita- 
tiou of industry by regimentation means the death knell of individual enterprise— 
the American system which has made possible a standard of living which is the 
envy of all peoples. Remember this too. If a policy, even expressed in definite 
law, is unsound and uneconomic, even the all powerful cannot make it work.” 

“Therefore I ask you, is it better to look to the council table or to political 
control?” 

In my judgment it is unfortunate that the policies and programs established 
at that time by Mr. Sloan have not all been carried out in the postwar period. 
I believe all company managements and dealers would benefit from reading again 
the talk and statements that I have mentioned. 

I believe it is time for the automobile industry to recapture the convictions 
reflected in this thinking and resume the task of building the future of this 
industry on a fuller application of those principles. 
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COOPERATIVE QUALITY DEALER PROGRAM 


For this purpose we have announced our statement of policy which goes be- 
yond Mr. Sloan’s quality-dealer program, as he finally developed it, in several 
important respects. Specifically, our approach goes beyond his in the establish- 
ment of an impartial, unprejudiced boaid of final review in franchise term n :tion 
cases because the board we propose is to include dealer representation. Further- 
more, the members of our dealer councils are to be elected by their fellow dealers, 

The third important distinction is our solicitation of the cooperation of our 
dealers on an organized basis in revising our present contractual relations and 
marketing policies. 

I think the chief difference is that in our approach we seek more fully the 
cooperation and participation of our dealers on an organized council basis. 
Much information and insight can be secured through discussions with individual 
dealers, new model announcement and other sales meetings, and swings through 
the territory, but they are no substitute for securing the views of dealers on an 
organized and regular basis. There is no substitute for dealer participation 
in the formulation of programs requiring joint implementation, or impartial 
final decisions on questions of continuity involving the value of a lifetime’s work 
and accumulation by a dealer. 

For the reasons I have cited, we refer to our proposed program as a cooperative 
quality dealer program. 

As far as American Motors is concerned, we are prepared to join with our 
dealers in the formulation of policies and programs that will produce results 
for our customers, our dealers, our employees and our stockholders. 

We are hopeful that together we can build a program of factory-dealer cooper- 
ation that will enable us to fully capitalize on our distinct and superior Ameri- 
can Motors products and our improved employee relations. 

Since the formation of American Motors we have of necessity reappraised all 
aspects of our activities and our statement of dealer policies results from our 
recognition of the competitive need for an American Motors cooperative quality 
dealer program. 


Mr. Kier. Mr. Halvorson. 


The next witness is Mr. Lloyd C. Halvorson, who represents the 
National Grange. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, ON BEHALF 
OF THE NATIONAL GRANGE 


Mr. Hatvorson. For many years, the National Grange has con- 
cerned itself with the problems of monopoly and competition in our 
economy. I appreciate the opportunity to present the Grange posi- 
tion on H. R. 528, H. R. 2688, and H. R. 6544 this morning. 

The executive committee of the National Grange met last week 
and one of their decisions was that we oppose H. R. 6544, and H. R. 
2688. In regard to H. R. 528, we are not clear as to what the results 
of its enactment might be. 

Farmers are an important market for automobiles and trucks. Any- 
thing that tends to increase monopoly and increase the cost of dis- 
tribution in these items affects farmers adversely. Farm income is 
very low now, and any effort to impair the rules of our competitive 
economic system for the dealers’ own benefit at farmers’ expense will 
always be strongly and actively resisted by our members. 

We believe that H. R. 6544 would severely impair competition in 
the sale of new cars and trucks, and make the consumers pay consid- 
erably more than now and more than efficient dealers need in the 
way of a margin. We should let the more efficient and progressive 
dealers sell the output of our new cars and trucks and not set up a 
cartelistic market-allocation system to frustrate the healthy effects 
of competition. 
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More efficient selling is of great importance to the American peo- 
ple because $100 or $200 saved on the purchase of a new car means 
that more people can afford new cars, it means $100 or $200 to buy 
something else, and that, in turn, means more jobs at productive 
work. 

In the last 30 years, the wholesale-retail margin on the grocery 
items has been about cut in half by the supermarket development. 
This has not reduced the profitability of the grocery business on 
the overall, even though it has meant the end of many inefficient 
grocery stores. However, many small grocers adjusted to progress 
and are today doing better than ever. 

It may well be that automobile distribution today is undergoing 
a revolution that will increase its efficiency a great deal. We should 
not adopt laws that will stifle progress. 

In the field of production, technology has greatly reduced the 
amount of labor required to produce a unit of output. Such develop- 
ments have, at times, been resisted, but we all know how lucky we 
are that no laws were adopted to impair competition to protect the 
inefficient and backward. We now have automation on the horizon, 
but, instead of fearing and resisting progress we are thinking in 
terms of the blessings of increased output per man and the adjust- 
ments and aids we need to provide in our economy to accommodate 
this progress. 

Progress in distribution concepts and practices must keep pace 
with the breakthrough in production technology if we, in our econ- 
omy, are to realize the most in economic progress. Television has 
made mass advertising and mass persuasion possible, and it is for- 
tunate this development has come at about the same time as our pro- 
duction breakthrough. We should not now pass a law to stifle the 
economies that are now possible in distribution. 

H. R. 6544 also does violence to our American concepts. Con- 
sumers do not exist for the benefit of business, but business and 
our economic system are justified by how well they serve the people. 
No particular businessman has any natural right to the dollars of any 
particular consumer, and Government should not create or authorize 
such monopoly rights. H. R. 6544 would actually permit division of 
customers among dealers on a territorial basis. This would be 
terribly wrong Ften the equity standpoint—to say nothing of the 
deleterious economic effects. 

I want to add here that I do not think we can expect the Govern- 
ment to create a partial monopoly to prevent obsolescence from taking 
place in the case of certain dealers or the kinds of certain businesses. 

It would also restrict consumers’ choice or preference as to whom 
they wish to give their business. 

ne argument used in support of H. R. 6544 is that it is neces- 
sary because a customer who buys a car outside of his community 
may call upon the dealer in his own community to provide the new 
car checkup and service. If a problem exists in this regard, it 
should be solved by proper compensation between the manufacturer 
and the dealer who actually performs the service on the new car, 
or the dealers should bill one another for servicing cars sold by 
the other. No dealer is justified for reason of frustration to refuse 
to service new cars bought outside his territory and, if this happens, 
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the auto manufacturers should authorize competent nondealer garages 
to perform the warranty car service 

Last year for every $1 farmers took in from sales of farm products, 
they paid out 75 cents for production expenses. Much of this was for 
automobiles, trucks, machinery, tractors, and their upkeep. If ex- 
clusive sales territories are granted to auto dealers, they will soon be 
given to farm implements dealers as well and farmers would really 
be at the economic mercy of the dealers to an appreciable degree. ~ 

We respectfully urge this committee to disapprove of H. R. 6544. 

In regard to H. R. 2688, this is another effort to impair competition 
at consumers’ expense for the benefit of certain dealers. It is another 
effort to amend our antitrust laws to gain for certain dealers a higher 
degree of exclusive or preferred selling rights than is normally 
sanctioned. 

We of the Grange have always been concerned with preserving 
fair competition, but there is no need to impair competition when 
setting rules for fair competition. As television takes over more of 
the persuasive part of selling, there may be less economic need for 
the exclusive franchise system of selling cars, and less economic in- 
centive to auto manufacturers to maintain such a system. If normal 
and fair competition indicates this, it would be to the consumer’s ben- 
efit to allow automotive distribution to naturally evolve in this direc- 
tion. 

If auto manufacturers want to maintain a franchised dealer system, 
they must, of course, make their franchise attractive, and the obliga- 
tions and responsibilities imposed by the auto manufacturers must 
not put their franchised dealers at a disadvantage with the second- 
hand dealers. It is not necessary, in our opinion, to so amend our 
antitrust laws that they would authorize auto manufacturers to enter 
into contracts which contain a clause that cancels franchises of 
dealers who sell current model cars to nonfranchised dealers. It ap- 
pears to us that the pressure for H. R. 2688 has come mostly from 
dealers who want more exclusiveness rather than from auto manu- 
facturers who fear that without the bill the franchised dealer system 
will break down. 

In any case, the public has a right to protect itself against too 
tight a degree of control over competition under a franchised dealer 
system. 

No auto manufacturer who wants to preserve a franchised dealer 
system, because of any competitive advantage that might come from 
it, will for long make it impossible for his franchised dealers to ob- 
tain new cars at as low a price as a second-hand dealer buys them 
for; and the manufacturer will in most all cases see to it that his 
franchised dealers have an advantage. Any auto manufacturer who 
wants a franchised dealer system will not impose unprofitable and 
burdensome service requirements upon his dealers, without some ben- 
efit denied others. 

At all times, we must remember the right of auto manufacturers 
to sell cars under whatever dealership system they prefer and find 
best. If the day should come when there is no economic justification 
from the auto manufacturers’ or the public standpoint in maintaining 
the present franchised dealer system, there is no reason why the 
Government should preserve it by edict or by legal restrictions on 
competitive economic forces. Progress often has adverse differential 
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effects for certain groups in our economy, and if we want progress, 
we should not use laws to preserve the status quo by impairing 
‘ ompetition. 

H. R. 528 may have merit if for no other reason that it reveals the 
truth about the industrial pricing system. If certain pricing prac- 
tices are indefensible when brought into the open, then it would be 
good if public opinion changed them. 

If the present pricing system of f. 0. b. Detroit really results in 
territoria discrimination, ‘without cost justification, public opinion 
would soon correct it. It would seem to us that the establishment of 
branch assembly plants results in substantial freight saving for auto 
manufacturers, if it costs no more to assemble a car at branch plants, 
then the car should be available to dealers and consumers in that 
region at something less than the Detroit price plus freight. 

That concludes my statement. 

Mr. Kiern. That is a fine statement. 

Mr. Beamer, have you any questions ? 

Mr. Beamer. Just briefly. 

I happen to be a farmer and I find it probably the easiest thing to 
look at this subject from the farmer’s point of view. Of course you 
can appreciate that this is much broader than the farmer’s point of 
view. The automobile dealer finds himself in a price squeeze that he 
insists today is hurting him more violently than the farmer is being 
hurt by a price squeeze. 

I am wondering if you thought of it from the point of view of the 
entire public rather than our particular segment of the economy. 

Mr. Hatvorson. I felt I was reflecting the viewpoint of consumers 
in all phases of the economy and not just the farmer consumers. It 
might be, as I pointed out, that progress has certain adverse effects 
upon certain segments of the economy, and competition has certain 
adverse effects, because everybody does not survive under competition. 
If we try to use the power of Government to create monopoly to pre- 
serve the inefficient, we will stifle progress in our economy and we will 
have an economy that is no more progressive than the European 
economy. 

Mr. Beamer. Then I take it you would not want to have too much 
subsidy and support for the farmers, particularly the marginal 
farmers? 

Mr. Hatvorson. That is definite. We feel that we should not stifle 
progress in agriculture and I do not think the farmers have ever asked 
for anything that goes to this extreme. If progress means that there 
are too many farmers in our economy, and that is what it has meant. 
we do not think we ought to have the Government give them a 
monopoly or handout to keep more people in agriculture than is indi- 
cated by competition or demand. 

Mr. Beamer. I was not referring to your organization, but there is 
one farm organization that is violently insistent that we have 100 
percent support, particularly on some products that only the Govern- 
ment can buy. I think you know what I mean. I speak as a farmer, 
and I speak as a very good friend of your organization. If I may 
state this, I am only using this as an illustration, because we have 
been rather close to some of the automobile dealers. They are con- 
cerned primarily, I believe, with this problem of bootlegging. That 
seems to be an unfair type of competition. We have antitrust laws, 
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we hive different types of laws. Do you not think they are in the 
»rotection not only of the consumer but also in the protection of the 

usiness public, the people who are conducting some type of business 
operation ? 

Mr. Harvorson. There is a question of whether this bootlegging is 
unfair competition or whether it is just efficient competition, too. 
It seems to me that if people make money on that kind of a basis and 
provide cars to consumers with that kind of an operation the same 
way that the supermarket in the grocery field put out of business a 
lot of little grocery stores, possibly that is the trend we ought to 
take if we want maximum progress. There might be certain unfair 
aspects and there may be certain things that even auto manufacturers 
are not taking into account in permitting this thing to take place. 
But we do not want to preserve the status quo. We want progress. 

Mr. Beamer. Yes, I think we do. That is probably the reason we 
are studying this particular problem. 

I was eeilad in your presentation because it seemed to indicate 
that you did not express much support of either of these measures. 
Is that correct? 

Mr. Hatvorson. We are opposed to two of them, and on the last 
one it is not too clear as to vias the effect might be. But in general 
on H. R. 528, if it would bring out into the open the actual practices, 
it might have a very good effect. I memati cannot help but feel 
that the auto manufacturers make a great deal of savings in having 
branch plants. Some of that saving should be passed on to the con- 
sumers in that territory and not require them to pay the Detroit price 
plus freight when actually there is a savings made by the branch 
plants’ operation as opposed to the big shipment. 

Mr. Beamer. To the corn farmer, we do not like the dual price for 
wheat, for example, which your organization has supported. I am 
giving that as an illustration. Each group looks upon it, do they 
not, with the point of view of how it affects them ? 

Mr. Haxvorson. Yes. 

Mr. Beamer. If the automobile dealer feels he is being harrassed 
by unfair practices, as he calls them, I wonder if we should not give 
them a little attention. 

Mr. Haxvorson. Of course, if everybody who is hurt by competi- 
tion, efficient competition, fair competition 
Mr. Beamer. I am glad you used the words “fair competition.” 

Mr. Hatvorson (continuing). And came in and asked for a Govern- 
ment law to prevent that fair competition from taking place, we 
would not have the kind of progress we have had in this economy. 
I think the reason we have had progress is because we have allowed 
competition to operate and that has meant at times to eliminate the 
least efficient. If people are getting so badly hurt in an industry, then 
they ought to come and sinell covert if you want to call it that, and 
get relief on that basis. 

But not to preserve great wealth against the effects of obsolescence 
that comes about in a dynamic econmy. 

Mr. Bramer. I could pursue this further, Mr. Chairman, but I do 
not believe it is necessary. 

Mr. Kuern. Mr. Schenck? 

Mr. Scuenck. I would like to compliment the witness on his fine 
statement. I think he has some fine suggestions here. He has made 
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one suggestion that there could be some arrangement made between 
the manufacturers and the dealers in various territories to take care 
of the servicing of automobiles. 

I would like to call Mr. Halverson’s attention to the fact that the 
automobile industry is not the same as the grocery business, because 
of the matter of service involved. As our colleague, Mr. Beamer, has 
pointed out, this matter of bootlegging automobiles is of serious con- 
cern because of 2 or 3 things. The dealers are conscientiously in- 
terested in seeing that people get good service on their automobiles 
because they must depend upon repeat business in many instances. 
Without repeat business, they are just completely out of luck. 

When a new car is sold by a dealer and put on a used car lot, then 
there is a question of who should pay for that service. 

Do you feel that that ought to be a factory responsibility, Mr. 
Halvorson ¢ 

Mr. Hatvorson. As I understand it now, this new car warranty is 
to some degree, at least, and possibly to a complete degree, paid for 
by the manufacturer to the dealer who provides that new car service. 
I think that is the way it ought to be, so that if I buy my car from 
one dealer and have a new car warranty provided by another dealer 
closer to me, who possibly did not want to give me as good a price 
when I traded in my old car, then this other dealer who is giving me 
this new car service should collect either from the dealer from whom 
I bought the car or from the auto manufacturer. 

Mr. Kuern. If the gentleman will yield, I think the gentleman 
makes a point there. I think it should be a matter of contractual 
relationship between the buyer and the seller of the car the same as 
itisin any otherthing. If you want to get service for your car which 
you are entitled to, then you make your deal with the person from 
whom you buy it. If you cannot get the service from the used car 
dealer, and if people realized that, I think they would buy it from 
the franchised aieeler: We owe an obligation not only to the general 
dealers of these cars but to the public as well. 

Mr. Scuencx. That is exactly what I was trying to get at, Mr. 
Chairman. 

Mr. Chairman, when I buy an automobile in my home community, 
for example, and then come down here to Washington and require 
some service on the car, if I should be lucky and that should be a new 
automobile, the Washington dealer here will give me service on that 
car during its service period, and the company, I understand, the 
manufacturer, pays for that service. But from the standpoint of the 
public, if the dealer sells an automobile to a used car dealer, and it is 
to all intents and purposes a new automobile because it has very, very 
low mileage, then the public buys that car from the used car lot think- 
ing that he is getting a new 1956 automobile, for example. 

Where should he go for his service and who should pay for it? 

Mr. Hatvorson. He might have bought the car without any new 
car warranty. If the automobile manufacturers want to, by contract, 
for instance, say that the new car service warranty will only apply 
when bought from a franchised dealer, that is their privilege. If they 
feel that is not necessary to maintain a good sales organization for 
their product, maybe they should be free to even make it so that the 
new car service warranty is performed on a car bought from a boot- 
legger, if that is the term we want to use. Maybe that bootlegger 
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does not feel that it is necessary to have this big overhead and maybe 
the consumers are not willing to pay for such a big overhead. Maybe 
it is not necessary. Maybe that is obsolete in our present economy. 

Mr. Scuenck. You see, Mr. Chairman, from the — point of 
view, the question that arises is that a man buys what he expects to be 
and thinks is a new car from a used car lot. When the car needs ad- 
justment, the automatic transmission, the brakes, or what-have-you, 
he goes to the franchised dealer for that car. As I understand, under 
the present arrangement, there is no way for the franchised dealer to 
be compensated for his service. And yet he has a vested interest in 
seeing that the purchaser of this car is kept in good humor, that he 
is sold on that particular automobile, so that he will buy another auto- 
mobile of the same make. 

The dealer, then, has to give some service which is a direct expense 
of his and not one that he can recapture. 

Mr. Halvorson makes some suggestions here that that ought to be 
a matter of the responsibility of the manufacturer, and I think he has 
some good points. 

Mr. Kier. May I make this suggestion, Mr. Schenck. Tomor- 
row—and, after all, Mr. Halvorson is either a farmer or representing 
a farm organization—we will have the Chrysler Motor Co. here, and 
it might be a good idea to ask those people. I think, with all due 
deference to this witness, they could answer the question better. 

Mr. Scuenck. That is fine, Mr. Chairman, I will be glad to do that. 
I was only hoping to get into the record an idea that Mr. Halvorson 
expresses, and which I think has merit. 

Mr. Hatvorson. It is also my observation that the new car dealers 
in this town are very eager to get the service business. If I buy a car 
on the Virginia side, we people in town here seem to be eager to do 
that servicing on my ca 

Mr. ScHENCK. Without cost to you? 

Mr. Hatvorson. No; they charge me. The new car warranty, how- 
ever, even that has not been objected to. I recognize sometime the 
manufacturers are frequently the ones who say, “You have to go back 
to your dealer from whom you bought the car rather than to some 
other dealer to perform that new car warranty service.” But that new 
car warranty service is a very small part of the whole problem of 
service. That is a small part. 

Mr. Scuenck. That is all I have. 

Mr. Kier. Thank you very much, Mr. Halvorson. 

The subcommittee will now stand adjourned until 10 o’clock tomor- 
row morning, at which time the Chrysler Motor Corp. will appear. 

(Whereupon, at 11:54 a. m., the committee recessed, to reconvene 
at 10 a. m., Wednesday, April 18, 1956.) 
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WEDNESDAY, APRIL 18, 1956 


House or RErrRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in room 
114, Old House Office Building, Hon Arthur G, Klein (chairman of 
the subcommittee) presiding. 

Mr. Kuern. The committee will come to order. 

The witnesses this morning will be representatives of the Chrysler 
Corp. 

Mr. Jacobson, do you prefer to read the statement and then answer 
questions on it, or do you care to paraphrase what you have in there? 
You may suit your own convenience. 


STATEMENTS OF CHARLES L. JACOBSON, VICE PRESIDENT IN 
CHARGE OF SALES, F. W. MISCH, VICE PRESIDENT IN CHARGE 
OF FINANCE, AND J. P. SMITH, RESIDENT ATTORNEY, CHRYSLER 
CORP., DETROIT, MICH. 


Mr. Jaconson. I will do it any way you wish, Mr. Klein. 

Mr. Kier. Well, unfortunately the entire committee has an execu- 
tive session this morning at 11 a. m. on the Capital Transit situation. 

Mr. Jaconson. Possibly the more rapid way would be to read this 
statement, and maybe many of the questions that you might have in 
mind might be answered. 

Mr. Kuern. You may proceed, sir. 

Mr. Jaconson. So if it please you, I would like to go all through 
these three bills, and then answer any questions. 

My name is Charles L. Jacobson. I am vice prsident in charge of 
sales of Chrysler Corp., with offices at 341 Massachusetts Avenue, De- 
troit 31, Mich. 

We are glad to respond to this committee’s request that our com- 
pany contribute information and views regarding three bills that you 
are considering. 

These bills, ‘in the order in which we shall discuss them, are: 

First, H. R. 528, which Mr. Hinshaw of California introduced and 
which would limit the amount that a manufacturer may charge for 
delivering a motor vehicle from his factory to a dealer. 

Second, H. R. 2688, which Mr. Williams of Mississippi introduced 
and which would permit any automobile manufacturer and its dealers 
to agree that the dealers would not knowingly resell new cars to 
unauthorized dealers and would permit manufacturers to enforce such 
agreements by cancelling the agreements of dealers who violate them. 
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Third, H. R. 6544, which Mr. Steed, of Oklahoma, introduced and 
which would permit manufacturers to grant exclusive sales territories 
to distributors of their products and to require their distributors to 
agree that the distributors would not sell the manufacturers’ products 
any place outside their territories. 

We think that we can help the committee most by pointing up some 
of the effects on ane manufacturing and selling that might 
follow enacting one or more of these bills. 


H. R. 528—-THE HINSHAW BILL 


We shall discuss first transporting automobiles and the charges 
for transporting them, subject to which the Hinshaw bill relates. 

At the outset, we wish to say that Chrysler does not make a profit 
on transporting cars. Nor did it make such a profit before the move 
it made on February 28 of this year in order to meet the latest change 
in destination charges by our principal competitors. 

Unlike its principal competitors, Chrysler builds about 85 percent 
of its cars in the metropolitan area of Detroit. Until the Fall of 1954, 
it sold these cars at Detroit and the dealer paid the carrier whatever 
the charge was for transporting them. 

In the fall of 1954, to meet moves by your principal competitors, 
Chrysler began to prepay freight on all cars it shipped from Detroit. 
It ensied its dealers the actual transport costs it paid except that, 
in the case of dealers more than about 1,200 miles from Detroit, 
Chrysler charged less than the shipping costs it actually paid. 

The net result was that we took in much less than we paid out for 
transporting the cars we built in Detroit. In February of this year, 
to meet a new competitive situation, we started charging less than the 
actual cost of transporting all cars from Detroit wherever they go, if 
it is more than about 250 miles from Detroit instead of 1,200 miles. 
This has resulted in a much greater disparity between what we pay 
and what we charge for transporting cars from Detroit. 

Now, as to the remaining 15 percent of its passenger cars, Chrylser 
builds them at its outlying assembly plants in Evansville, Ind., and 
Los Angeles, Calif. Up to the Fall of 1954, it delivered cars from 
these plants to its dealers’ doors and charged the dealers rail freight 
from Detroit. 

We did this for three reasons: 

1. When we established our first outlying assembly plant in Los 
Angeles, in 1932, it had already been the industry practice for many 
years to charge Detroit to destination rail rates for cars factories 
shipped from such plants, and the public generally accepted the 
practice. We followed the practice in order to keep ourselves com- 
petitive in all markets throughout the country. 

2. It was a method of recovering the cost of shipping the car from 
the outlying assembly plant to the dealer plus the cost of shipping 
the parts from Detroit or vendors’ plants to the outlying assembly 
plant, and also recovering such costs as the double handling charges 
and extra costs of additional buildings, machinery, storage, and man- 
agement involved in operating an outlying assembly plant. 
~ The method was simple, easy to understand, and easy to admin- 
ister. 
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While we did not originate the system, we do not believe it de- 
ceived dealers or the public or that there was ever any intent to do 
so. It is, we believe, widely recognized that any method of recovering 
such costs must necessarily be, to some extent, arbitrary. Everyone 
knows that all costs of doing business must be recovered in the price 
of the product if one is to stay in business. 

The changes that the industry made recently have not saved the 
public, as a whole, any money. They merely redistributed costs be- 
tween geographical areas. Realistically, this was the only possible 
result of the changes. 

When our principal competitors put new destination charges into 
effect in the fall of 1954, the result was to limit such charges to a ceiling 
of about $140 on cars in the price and weight range of our Plymouth. 
We followed suit, again to be competitive. Limiting the destination 
charge did not particularly disturb the automobile market because it 
coincided generally with the introduction of new models when price 
changes often occur. 

The second move last February resulted in further limiting destina- 
tion charges and applying the limits to many additional localities. 
This second change, on a per-car basis in any market, was not too 
disturbing because it was relatively small in amount. 

Now, in the light of what we have said so far and of the facts that 
exist, we will explain what we think the effect of H. R. 528 would be 
if it became law. We will not go into the legal or technical objections 
that we understand have arisen concerning the bill, but will address 
ourselves to what we believe are practical considerations, 

As we understand the intent of the bill, it would permit us to charge 
for transporting cars from our assembly plant at ‘Pienarilla, for in- 
stance, only the actual cost to us of moving the finished cars from 
Evansville to—say, Atlanta, Ga. We would have to put all of the 
added costs that using outlying assembly plants entails, which we have 
outlined earlier, into the base price of the car, either spreading these 
costs over all the cars we build, including those we build at Detroit, or 
allocating them to the cars we build at Evansville. 

The results of the latter method of handling costs, that is, attempt- 
ing to allocate them to the particular plant that builds the cars, would 
be that 3 identical cars—1 built at Detroit, 1 at Evansville, 1 at Los 
Angeles—would have 3 different base prices. Then, too, we build 
some models of our cars, such as convertibles, only in Detroit and ship 
them to markets for which outlying assembly plants supply other 
models. The same thing, we believe, is generally true of other manu- 
facturers. Since prices of the various models of the same car must 
bear proper price relationships to each other, such as a four-door sedan 
to a convertible, in the same market, this type of pricing would be 
chaotic, 

Since this system of pricing would be impossible for us and our 
dealers to live under, the thisias bill would force us, and we believe 
other manufacturers, as the only practicable alternative, to spread the 
costs over all cars. 

It would have unforeseeable, but doubtless disruptive effects on the 
competitive relationships within the industry and the effects would 
vary from market to market. For instance, in the example we gave, 
our. Plymouth would arrive at Atlanta, Ga., bearing the cost of trans- 
porting it from Evansville only to find that a competing make that had 
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been built in an assembly plant in Atlanta, and carried only by a local 
delivery charge, was therefore, offered at a lower price than the Ply- 
mouth. In a reverse case, it would be practically impossible for our 
competitors to price their cars competitively with Plymouth in 
Evansville. 

All this would lead to an endless series of areas all over the country, 
in each of which a particular manufacturer would have a tremendous 
competitive advantage—possibly a near monopoly—merely because 
the manufacturer had an assembly plant at a certain place. Yet, this 
same manufacturer would suffer the same kind of disadvantage in 
trying to compete in communities where it had no assembly plants, 
but where a competitor did. The effect on manufacturers who have 
no outlying assembly plants would clearly be very severe. 

The obvious and only practical solution to this dilemma for the 
industry would be for all manufacturers to go to uniform delivered 
prices throughout the country. In other words, the delivered price 
of a Plymouth car would be the same at any dealer’s door at any place 
in the country. 

Therefore, we believe the Hinshaw bill would mean only one thing. 
It would force a uniform delivered price for all cars any place in 
the United States. 

Since the great bulk of automobile output is in the Great Lakes and 
eastern seaboard areas, enacting the Hinshaw bill would mean that the 
markets in these areas would be carrying the costs incurred in serving 
all other parts of the country. 

We doubt that the dealers who serve the public would favor the 
bill if they understood that it would have this effect. We have_said 
that any method of recovering the costs of doing business and being 
competitive in our industry is necessarily, to some extent, arbitrary. 
Uniform delivered prices certainly would be no less arbitrary than 
any other pricing system known to our industry and forcing them by 
law would make them no less arbitrary. 

We are sure the committee realizes that sudden prices changes of 
considerable size, affecting commodities such as automobiles, cannot 
be made without extremely careful consideration of the market con- 
sequences. If a considerable number of possible buyers decide that 
the prices are so high that they will postpone buying a car or decitle 
not to buy, results might follow that would be extremely serious, 
not only to the country’s 40,000 retail automobile dealers, but to many 
other people. 

If the Hinshaw bill were enacted and had the consequence that we 
foresee as the only possible result, namely shifting the industry to a 
uniform Saliva price basis, this legislation would be in fact com- 
pelling a large price increase for the part of the country that cus- 
tomarily has something between 60 and 70 percent of all new-car sales. 

The price of a new car affects the values of used cars in dealers’ 
hands and also the values of cars people are driving, with most par- 
ticular effect on those that have been recently purchased on time 
payments, where the owner’s equity is still relatively small. These 
results could appear, even in that part of the market where new-car 
prices might decline. 

The effects do not limit themselves, as we said, to the retail field 
but spread into employment in the automobile industry, its suppliers, 
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and. the basic industries that sell major parts of their output to the 
automobile makers. 

As a long-term result, the Hinshaw bill, by bringing about sudden 
price shifts, could adversely affect market patterns of demand for 
automobiles throughout the entire United States. 

In summary, the effect of the passing of the Hinshaw bill could 
have quite serious effects on the automobile market generally, the 
extent of which we cannot, with certainty, predict. 

For the above reasons, ‘and because we believe the automobile in- 
dustry can and will work out its own problems as it has in the past, 
we strongly oppose the passage of the Hinshaw bill. Tr: aditionally, 
the automobile industry has been a leader in our country’s economic 
growth. We do not believe it is necessary, wise, or desirable to risk 
disrupting it in this way, nor to pass special laws s governing the pricing 
of its products. 

H. R. 2688, THE WILLIAMS BILL 


Next, we should like to discuss H. R. 2688, the Williams bill, aimed 
at control of so-called bootlegging. 

We understand and share the concern you have had with the ex- 
istence last year and the year before, on a conspicuous scale, of new- 
car sales through channels other than those of authorized dealers 
throughout the country who have skilled servicemen and special equip- 
ment for ¢ onditioning and maintaining individual makes of cars. 

We believe that Members of Congr ess, like our dealers and our- 
selves, would prefer to deal with a problem of this kind on the basis 
of its economics, with moves aimed at the causes of so-called boot- 
legging rather than with penalties aimed at the practice itself. We 
believe that proposals of the nature of H. R,. 2688 arise from their 
proponents’ doubts that the industry is dealing effectively with the 
basic causes. 

We do not share these doubts for the reasons we shall set forth 
below. 

We are sure in our own minds that orderly marketing and proper 
servicing of millions and millions of motor vehicles is best advanced 
through the existing system of dealers in individual makes who con- 
centrate on celling, “conditioning, and maintaining the safety of in- 
dividual lines of cars. We are determined to do everything in our 
means to keep this system effective and worthy of the public’s con- 
fidence and preference. 

In dealing specifically with the subject matter of the present bill, 
we wish to point out to the committee changes that have taken place 
in the industry since this measure was drafted and the committee first 
held hearings on it. At that time, so-called bootlegging was a trouble- 
some pr oblem in the indust ry and there was considerable feeling that 
it was on the rise. 

Since then, the second change in the automobile industry’s desti- 
nation charges has radically ¢ altered the profit opportunities that for- 
merly existed in purchasing cars from an authorized dealer, moving 
them to another part of the country and reselling them in competition 
with authorized local dealers’ new-car stocks. With today’s destina- 
tion charges, it is difficult to find sufficient difference in the prices to 
dealers close to the home factories and the prices to dealers at more 
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distant points to warrant the cost of even the least expensive ways of 
moving the cars from one market to another for resale. This second 
change, as we have said, covered a great deal more territory than the 
first, in 1954. The earlier change benefited only territory that was 
more than about 1,200 miles from the central plants. Even so, the 
first change definitely checked for a time the resale of cars to other 
sellers. The cumulative effect of both changes is, we believe, drying 
up the practice. 

Our evidence clearly indicates that our makes of cars were not in 
the so-called bootleg channels to the extent of some other makes. One 
basic reason was the effort that we at Chrysler put into scheduling 
our output to dealer and market demand for our products. We know 
that if a dealer’s stocks and the cars he is ordering are properly related 
to the market he is serving, there is less incentive to sell cars in un- 
authorized channels. 

In helping our dealers to get ready in the fall of 1954 to sell our 
1955 models and in the fall of 1955 to sell our 1956 models, we 
set the cycle of production for both years so as to permit our dealers 
to clear their decks for vigorously selling the new models. This 
they did. They entered the new selling season, each of these years, 
with no appreciable carryover. In 1955, we built for the United 
States market 17.1 percent of the industry total and our dealers sold 
17.1 percent at retail. 

As part of our system for bringing about this kind of result, each 
month dealers accounting for 75 percent of our sales send us their 
estimate of the number of each type of the make of car they sell that 
they believe they will order 3 months later, 2 months later, and 1 
month later. 

While these estimates are important factors in planning schedules, 
they are not firm orders and the dealers who furnish them are not 
under any requirement to take the number of cars they may forecast. 
It is our policy not to ship cars to dealers without firm orders for them 
except in the brief period when we are sending out sample models at 
new-car announcement time. The problem then is to have enough 
cars to go around. 

Even so, it is not always possible to project market requirements 
exactly. Early this year we had to cited our output to meet the 
market picture then facing the industry. Other manufacturers also 
eut back. Our particular circumstance resulted when both our deal- 
ers and we ourselves prepared for a period of less seasonal decline 
than actually developed in the late fall and early winter. Therefore, 
we and they had estimated requirements for the first quarter of 1956 at 
a somewhat higher level than actually developed. This resulted in 
increased dealer new-car inventories toward the end of the fourth 
quarter of 1955. 

However, instead of maintaining the schedules we had established 
for the first quarter and pushing our dealers to buy the projected out- 
put, we cut schedules to balance the stocks already in the field. Our 
current rate of output is rising moderately to support the rising level 
of retail deliveries. 

We know this is the sound way to operate, and we believe that 
review of the automobile market in general will show that, at this 
time, we are not alone in this point of view. 
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We have mentioned two specific economic attacks against the kind 
of conditions that may encourage or at least furnish profit opportunity 
for sales outside authorized channels. We have done this to indicate 
the industry’s positive approach to the problem and to show how much 
more effective affirmative action of this kind can be than legislative 
prohibitions are likely to prove. 

The bill before you would authorize the manufacturers to use the 
most extreme measure available to them to put an end to unauthorized 
sales, and in language that may imply a responsibility on the part of 
manufacturers to cancel the agreements of all dealers who sell into 
unauthorized channels. We have noticed among Members of Con- 
gress, and dealers as well, misgivings regarding explicit legislation 
for this form of discipline. We share these misgivings. 

While relatively few of our cars seem to have gone into unauthorized 
channels, we have kept watch on what was happening. We never 
had a comprehensive count of the total movement of our cars into 
such channels, but dealers and others tell us of cars they find so mar- 
keted. During the model year 1955, dealers sent to use the serial 
numbers of cars that they said were sold, or were being offered for 
sale through so-called bootleg channels. We checked those numbers 
with our records. After eliminating duplications, caused by several 
dealers reporting the same car, and taking out numbers that were 
not on any of our cars, we had 964 Plymouths to trace to their original 
point of sale and smaller numbers of Dodge, DeSoto, and Chrysler 
cars. 

When we traced these cars, we did not find, in the majority of cases, 
any conclusive evidence that dealers had made the sales “knowingly” 
into unauthorized channels. Ina great many instances, in fact, dealers 
told us, and often supported their statements with documentary mate- 
rial, that they had sold the cars to private parties, county for 
personal use. You can readily see that unless there were many such 
numbers stemming back to the same dealer, we would have a difficult 
time establishing beyond question that the dealer had made the sales 
knowingly and so deliberately as to warrant canceling his selling 
agreement. 

Our experience has suggested that new cars finding their way into 
unauthorized channels in more distant areas of the country were pur- 
chased, not in mass lots, but rather 1 or 2 from a single source, with 
the buyers making a rather extensive circuit and returning to the 
same dealers only at long intervals. These transactions cannot gen- 
erally be regarded as clear evidence of sales knowingly made, and on 
a systematic basis, to unauthorized resellers. 

If we find dealers ordering cars in excess of their own retail require- 
ments and funneling them through in quantity to others for resale, 
we believe we have ample power under existing law and our existing 
dealer agreements to cope with the situation. 

We have maintained that we should resort to canceling a dealer’s 
selling agreement rarely. We regard our relation with a dealer as 
permanent as it is practical for business and human relations to be. 
In a few cases dealers so conduct themselves and their business as to 
leave us no option but to cancel their agreements and replace them. 
Without having in our agreement a lengthy list of specific reasons 
for which we may invoke the clause that provides for canceling on 
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90 days’ notice, we consider that essentially there are only two reasons 
why we should use it: 

Either the dealer is not selling cars or he is engaged in practices that 
reflect on our products and demoralize the market for other dealers 
representing our makes. 

We should not cancel the agreement, we believe, except in cases 
where all fair-minded men recognize that a situation has developed 
that has to be brought to an end. 

We cannot let a dealer neglect his market so completely and con- 
sistently as to adversely affect the sale of our products, and when this 
happens we think there can be no valid disagreement with the 
termination. 

We do not terminate the agreement every time a dealer does some- 
ting that is considered upsetting by the other dealers handling our 
product, but if he persists in measures that bring his business and 
ours into disrepute, there can be no fair dissent from our taking the 
final step of canceling our agreement with him. 

Selling into unauthorized channels is only one of the means by which 
a dealer may demoralize markets and injure the business of other 
dealers, and we do not believe that one detrimental practice should be 
singled out for special treatment. 

In the great majority of cases, we believe we can best meet difficult 
marketing problems by going to the roots of the matter rather than 
through the threat of wielding the power to cancel a dealer’s selling 
agreement. We feel sure the members of your committee, in prin- 
ciple, agree with us in this. 

While we do not wish to discuss all the possible legal questions that 
these three bills may raise, we do call your attention to a number of 
technical defects in the Williams bill and will mention some in the 
Steed bill. 

A major one in the Williams bill, according to our lawyers, is this: 
By providing that a factory could cancel its agreement with a dealer 
or refuse to sell to one who knowingly sells cars into “bootleg” chan- 
nels, the bill might be held to forbid the factory using such other 
means of enforcing the agreement as requiring the offending dealer to 
pay damages to a dealer in whose territory the bootlegged car is sold 
to a retail customer. 

Furthermore, the bill contemplates agreements that forbid an au- 
thorized dealer to sell “any current model motor vehicle” to any other 
new or used car dealer with whom the first dealer’s factory does not 
have a selling agreement. This means that the authorized dealer could 
not sell a current model car to a used car dealer, even though the used 
car dealer bought it for his own use and not for resale. By the same 
token, by forbidding an authorized dealer to sell “current model” cars 
to unauthorized dealers, the selling agreement would subject a dealer 
to cancellation of his contract if he sold a used “current model” car 
to a used car dealer, no matter how badly beat up the used “current 
model” car might be. 

There is one other aspect also to be considered. We believe the bill 
may be in conflict with laws on the books of some States, where the 
question would arise whether a manufacturer could lawfully have the 
right to tell an independent dealer to whom he can sell a product and 
to whom he cannot. 
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We have great respect for the processes of Congress. Constructive 
results can come from your interest in problems that arise from time 
to time in the business community. Often you can and do obtain re- 
sults without going as far as enac ting new laws. We believe the pres- 
ent one is such an instance, and that H. R. 2688 should not be enacted. 


H. R. 6544, THE STEED BILL 


H. R. 6544, the Steed bill, would enable an automobile manufacturer 
to assign sole and exclusive geographical territories to each dealer hold- 
ing a selling agreement and to require the dealer to sell only in his 
territory 

( ‘hrysler has had considerable experience with exclusive territories. 
~~ many years before December 1951, our selling agreements with 

lealers granted exclusive territories to dealers, for bade them to adver- 
= solic it, or make sales in other territories, and provided that dealers 
who violated this provision should make a compensatory payment to 
the dealer whose territory they invaded. 

We removed this clause when antitrust rulings had made it reason- 
ably clear that the clause was of doubtful validity. We believe that 
we were the last automobile manufacturer to remove it. 

Since 1951, we have had experience in operating without exclusive 
territory clauses. We believe that the present factory-dealer relations 
under which we and our dealer councils and conferences work out and 
solve such problems as these voluntarily and cooperatively is satis- 
factory. 

Our selling agreements before December 1951, provided that dealers 
would pay $75 for each car they sold outside their own designated 
territories when it could be proved that the sales were made by active 
soliciting or advertising in another dealer’s exclusive territory. 

This entire clause hinged on soliciting and advertising outside the 
dealer’s exclusive territory. If a customer in town A bought a Plym- 
outh from a dealer in town B because he happened to be passing 
through town B and became interested in the car in the dealer’s show- 
room, “ho payment was due. But, if the dealer in town B sent salesmen 
into town A or ran advertisments in the town A newspaper from which 
sales resulted, the payment clause applied. 

The clause did not restrict dealers in a metropolitan area from sell- 
ing anywhere within that area. For example, any Dodge dealer in 
the city of Washington could solicit and sell to customers living any- 
where in the metropolitan area, including the suburbs. It simply is not 
possible to limit the more successful retail selling and promotional 
activities to zones within such a large metropolitan market. 

The exclusive territory system was very difficult to administer. In 
practically every case abe dealer compl: Lint, one of our field representa- 
tives had to go to the area involved, interview the customer who had 
bought the car, find oe oh at led him to buy, and collect all manner of 
evidence relating to the complaint. 

The increasing rush to the suburbs by people today might well make 
a promise that many territories could be truly exclusive quite unrealis- 
tic. Since 1951, towns once considered far removed from a metro- 
politan area have become parts of the metropolis as families have 
moved to new residential developments in between. This movement 
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to the suburbs is increasing, and it is thus likely that new exceptions 
to exclusive territories would have to be made continually. 

Another factor that would make exclusive territories difficult to 
administer today is travel itself, much of it by automobile. Mobility 
of people has increased the numbers of prospective customers who seek 
out the most pleasant business relations whether those exist close to 
home or quite far removed. 

Most of our dealers are men of outstanding merchandising ability 
and have a sense of responsibility to the communities they serve. 
They know that the standing of our company and its products and 
their own standing in their own territories are interrelated. Our man- 
agement sees these dealers often, not only as a result of regularly sched- 
uled dealer meetings, but in visits by the dealers to the factories and 
trips of factory personnel to the field. In addition, there are regular 
meetings between dealers and field personnel. 

There exists within our framework of factory-dealer cooperation 
ample opportunity to encourage those businesslike retail selling prac- 
tices that will merit for the dealer the kind of customer confidence and 
loyalty that means increased service business and the ever-desirable 
repeat business. 

You will recall that the Monroney subcommittee of the Senate sent 
a questionnaire to dealers throughout the country before its hearings, 
including a question concerning exclusive territories. Dealer senti- 
ment was s split down the middle—on about a 50-50 basis. Apparently, 
there is no strong majority feeling for exclusive territories on the part 
of dealers. 

We have lived with exclusive territories and have lived without 
them and could go either way on the Steed bill. 

When automobile factories had exclusive territory clauses in their 
selling agreements, the clauses generally forbade dealers to sell, solicit, 
or advertise in another dealer’s exclusive territory. Most offenses 
consisted of soliciting and advertising in another dealer’s market, most 
of the actual sales taking place in the offending dealer’s sales rooms. 
The Steed bill would permit agreements that give a dealer an exclusive 
right to sell in a particular territory and permit factories to require 
dealers to agree that they will not sell cars outside their territories. 

If, as our law yers say is possible if not probable, the courts were to 
construe the word “sell” to mean the actual making of a sale, and not 
to include advertising and soliciting, it seems clear that the bill would 
not accomplish what its proponents probably have in mind. 

The bill also speaks of transactions between “manufacturers and 
distributors.” To many, the term “distributors,” means outlets that 
are wholesalers or do a combined wholesale-retail business. We as- 
sume the intent of the Steed bill is to make the proposed agreements 
legal, whether they are between manufacturers and wholesalers or 
between manufacturers and retailers. We are not too sure it accom- 
plishes this intent. If its proponents contemplate making exclusive 
territories legal in agreements between wholesalers and retailers, it 
seems clearly to be ineffective for this purpose. 

In view of all this, and of the fact that there will be conflict with 
certain State laws, your committee doubtless will evaluate carefully 
the wisdom of recommending an exclusive territory law. 
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Before concluding, we wish to emphasize our view that it is natural 
for Congress to seek answers to possible problems in an industry that 
affects as many people as the automobile industry. 

In discussing the three bills you are considering, our premise is 
that the subjects the bills deal with are not of a kind that statutes can 
best resolve. 

In the case of the Hinshaw bill, we foresee the distinct possibility 
of disrupting the automobile market and making it more difficult for 
manufacturers with few or no outlying assembly plants to compete. 
We also believe that the system for charging freight that the bill 
suggests would be arbitrary, unfair to certain areas of the country, 
impractical and unworkable, and must lead inevitably to uniform 
delivered prices. 

We doubt that the change in sales agreements that the Williams bill 
suggests would be desirable either for automobile dealers, ourselves, 
or the public. 

As we have indicated, we can live with or without the exclusive terri- 
tories that the Steed bill would permit. 

However, we question the necessity of multiple laws at a time 
when the automobile industry, on a voluntary basis, has made and is 
making substantial progress in curing the problems with which these 
bills seek to deal. At the same time, the industry is avoiding sudden 
or abrupt changes that might adversely affect all those who, directly 
or indirectly, depend on the industry. 

The automobile industry has proved itself responsive to public 
demand. It accommodates itself to the changes that the course of 
events require and makes the necessary adjustments. It adjusts by 
evolutionary processes rather than revolutionary because, as a key 
factor in the economy, it bears a responsibility to avoid abrupt or 
ill-considered actions that would have possible bad effects for the 
many people and businesses that depend on it. 

We believe that our industry is one of the most competitive in the 
world, and one of the most progressive. 

If its competing and progress were restricted, our industry would 
soon stagnate. As it slowed down from today’s pace, many other 
industries and businesses also would slow down. And, inevitably, 
the standard of living of our people would go down. 

Laws such as the three bills we have been discussing would tend 
to “lock in” practices that could be neither desirable for an unfore- 
seen change in conditions nor adaptable to such conditions. This 
would prevent our industry from acting fast enough to maintain its 
vigor at some future time. 

We greatly appreciate the opportunity you have given us to pre- 
sent our views and will be glad to cooperate if you wish any further 
information from us. 

Mr. Kier. That was a very fine statement, Mr. Jacobson. We 
appreciate your taking the time to come here to present your views 
on this legislation. 

I would like to make one point here. 

As a result of a colloquy which I had with representatives of the 
Ford Motor Co., there was some talk about the fact that the dealers 
can control this bootleg situation themselves by reducing the price. 

I asked Mr. Crusoe whether there was any requirement in the 
contract of the manufacturer—in that case it was Ford—that the 
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dealer maintain a specific price and the answer was “No,” he could 
sell the car at any price he wanted to. 

So it occurred to me, then, that the dealer might very well contro] 
the bootlegging situation by charging less than he might be charging 
a used car lot operator. 

That resulted in a flood of letters to my office from dealers through- 
out the country. They pointed out that their profit was about 1 per- 
cent, I think one dealer said, that his profit was so low and here I was 
advocating that they cut their prices. 

Now, I want to make this clear. I never advocated that. I know 
many dealers. Some of my best friends are dealers, and that is an 
industry I think which is very, very important to manufacturing, 
I think it is very, very important to the public. 

They per form a useful function. As businessmen they are entitled 
to make a profit. 

But you will agree with me that this bootleg situation can be con- 
trolled to some extent by, let us say, the de alers and the manufac. 
turer together. 

Mr. Jacosson. It is possible where cars were being sold at rather 
high prices. After all, the dealers establish their own prices. We 
have no right to set the price at which the dealers sell cars at 
retail. 

It is very possible, where dealers are establishing a very high 
price, that used-car dealers could profitably buy cars from another 
dealer and resell them in that market, as a result of those high 
prices. 

But I do not believe that is very often the case, because all cars 
have to be competitive with other makes. Unless all the various 
dealers were selling cars at high prices, I don’t think that would 
be possible. 

Mr. Kur. Let us take the question of the servicing of the car, 
When a man buys a car from an authorized dealer, he has a cop- 
tract for servicing that car for a certain length of time. 

Mr. Jaconson. That is right. 

Mr. Kuern. Are you familiar with the practice when those new 
cars are sold on used-car lots? Do they have the same type of 
contract ? 

Mr. Jacosson. Yes, sir; we look upon an owner of one of our 
products, Mr. Klein, as the responsibility on our part to see that 
that car is properly serviced regardless of its origin of purchase. 

Mr. Scuenck. Mr. Jacobson, does that mean that if a car is bought 
from a dealer and then serviced by some other dealer, that the 
company itself pays the servicing dealer the cost of that service? 

Mr. Jacosson. Usually, yes, sir; if it is under the warranty. If 
it is within 4,000 miles, or 90 days, whichever comes first. 

Mr. Kier. Dothey have to have a written warranty / 

Mr. Jaconson. They are supposed to. 

Mr. Ktxerx. Suppose I would buy a new car from a used car 
dealer without that warranty, and I then take it into a Chrysler 
service station and have my car serviced if it has less than 4,000 miles, 
or 3 months? 

Mr. Jacopson. If you were to take a car into a dealer for service 
he might have a moment of disappointment that he didn’t sell the 
car to you. But after that moment passed he would probably feel 
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very anxious to render that service to you in order to acquire your 
good will to make it possible to sell you a car the next time. 
'Mr. Kier. Does he get paid by the Chrysler Co. for servicing 
my car if I did not buy it there ¢ 

“Mr. Jacozson. On the warranty service he gets paid by the Chrysler 
Co. for the total expense. That is, any authorized dealer. 

Mr. Kern. Now, is it conceivable to you that I might have bought 
a car somewhere and not have gotten a warranty and then taken it 
into one of these places / 

Mr. Jacopson. We attempt to identify the written warranty. Where 
that is not available—we don’t like to argue with our customers 

Mr. Kie1n. When you say we, you mean the dealer? 

Mr. Jacopson. The dealer, and in turn the dealer forwarding his 
request in to us for payment without applying the name on the war- 
ranty agreement that comes with the car. If that is not available, we 
respect it anyway. 

Mr. Kuern. The reason I am asking you these questions is it would 
seem to me that that might be one way of controlling the bootlegging 
of these cars. 

In other words, if you buy a car from an authorized dealer, you will 
get this warranty which will then entitle you to this free service over 
that period. 

Mr. Jacosson. Mr. Chairman, we are torn between two thorns. On 
the one hand, what you say would be true. 

On the other hand, we are not doing what we feel is our obligation 
to any owner of our product, regardless of the source he buys that 
car from. 

Mr. Krern. That is your view, and I can see that it is a good one. 
You want to encourage the purchase of your cars. But the authorized 
dealer, it seems to me, unless, he were paid by Chrysler Corp. for all 
servicing of the car, might do away with his desire to service the car. 

I would agree with the position you have taken in your statement. 
[ am personally opposed to these bills. I think it is a very drastic 
step to expect the Government to step in and exempt a particular 
industry, in this case the automobile industry, from the operation of 
the antitrust laws. 

But I also think that the dealers do need some help against this 
type of cutthroat competition, if we can call it that. 

Mr. Beamer, will you bear in mind, please, that we are going to 
adjourn in 5 to 10 minutes because we have an executive session of 
the entire committee, but until we are called we will continue the 
questioning. 

Mr. Beamer. Mr. Jacobson, I want to compliment you on a clear-cut 
statement. It was well done. 

Mr. Jacosson. Thank you. 

Mr. Beamer. I take it, then, that you are opposed to all three of 
these bills, but I will say probably that I say less so—— 

Mr. Jacopson. We are neutral on the Steed bill. 

Mr. Beamer. Yes, neutral on the Steed bill. 

Mr. Jaconson. After all, this legislation, I am thinking particularly 
of the bootlegging bill. I think the dealers have sent in more com- 
plaints on the bootlegging condition than any others. 

I am wondering if this legislation could not be considered as per- 
missive. 











328 AUTOMOBILE MARKETING LEGISLATION 


After all, is it not as it is written ? 


_ Mr. Sairu. It is permissive as written, yes, but if the bill is passed, | 
it is going to raise a question as to whether we are not going to have | 


to do as it permits. 
Mr. Beamer. The mere introduction of this legislation, do you 


think it may help to correct the conditions about which at least the | 


dealers have complained ? 


Mr. Jacozson. I do not think that the bill would accomplish what | 


they feel it would accomplish because the thing that makes bootlegging 


pane is the economic advantage where the dealer can buy a car in | 
Jetroit, haul it out to California and sell it in competition with a $275 | 


freight charge on the cars sold out there. 
You have an economic advantage in doing so. 


Now that the charge is down to $120 between the price at which | 
the car is sold for at the factory in Detroit and what it is sold for out | 


on the Pacific coast, much of the profit opportunity is removed from 
that transaction. Most of the bootlegging was done in the far distant 
areas. 

Mr. Beamer. I happen to live in Indiana. We are in the Central 
States area where so many of the cars and parts of cars are manu- 
factured. Even there we had complaints. 

I assumed that the complaints came from dealers, not in the large 
numbers, but an occasional car here and there. Maybe it was driven 
around the block and then was considered a used car and put in the 
used-car lot. 

In those instances, the concern of your regular franchised dealer 
was that they would be called upon to service somebody else’s car and 
they have frankly said that they were not making any money out 
of the service departments. 

I am wondering if they had a justifiable claim, or contention. 

Mr. Jacosson. I think so. We recognized that some 30 days ago by 
moving up from paying 60 to 65 percent of the dealer’s service labor 
cost up to absorbing 100 percent. 

Mr. Beamer. That would probably help to answer some of their 
difficulties. 


I have one last question. You referred to clearing the decks for new 
models. Has there ever been an experience in your company to require | 
the dealers to take a certain number of cars within a certain period of | 


time, monthly, quarterly, or annually ? 

Mr. Jacosson. No direct requirement. We sit down and discuss 
with the dealer his market, his requirements to sell in relation to his 
cost of doing business, and it is at the dealer’s option that he buys 
them. We have no provision in our agreement that the dealer take a 
certain number of cars over a certain period of time. 

Mr. Beamer. Suppose at the end of the year, for example, or when 
your new models are coming on the market, a specific dealer or group 
of dealers may find themselves with a large number of old cars, would 
they be tempted to sell those older models at a sacrifice in order to take 
the new models? Would that lead to bootlegging? 

Mr. Jacosson. No; the bootlegger is a smart fellow. He wants 
highly desirable merchandise. He is not interested in buying the cars 
left at the end of the cleanup. He is more inclined to buy the car at 
the start of production. He is the fellow that everyone says has the 
new models the day the dealers have the new models. 
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Many times they do, because they go in and buy them at full retail 
price. By oe at full retail price, they get a lot of publicity. 

Mr. Beamer. How do they make any money out of them? 

Mr. Jacosson. They don’t out of that particular car. 

Mr. Beamer. You mean they have a come-on game? 

Mr. * acosson. That is right. It is publicity and advertising and 
so forth. 

The bootlegs is done during a profitable period of time rather 
than a less profitable period of time such as at cleanup. 

Mr. Beamer. I have just one last question. 

You referred to cancellation of your franchised dealers. Is there 
a very large percentage of cancellations? 

Mr. Jacosson. That question was asked us in our other hearings, 
and we had 77 in the last 2 years, out of 9,500 dealers, where we can- 
celed the dealer. 

Mr. Beamer. May I ask, frankly, were any of those because of boot- 
legging practices, or were there other of the detrimental practices to 
which you have referred ? 

Mr. Jacosson. Well, those reasons, I recall, were fairly evenly 
divided. Some for inadequate facilities; some for not selling a suffi- 
cient number of cars, and so forth; inadequate facilities and unsat- 
isfactory performance was the largest. 

Mr. Beamer. In other words, you feel that there are other pate 
tices more detrimental than the ones covered by this specific bill 4 

Mr. Jaconson. Yes. You see, a dealer can bootleg and he does it 
very innocently. These fellows that buy these cars work in a large 
area and they will hit a particular dealer that needs money and needs 
money to meet his payroll, needs money to buy something. 

So, he will sell a car or two on a very close margin of profit in 
order to raise that money. He thinks that he is selling it to a retail 
buyer but the car ends up maybe a month later on a used car lot 500 
miles away, or a thousand miles. 

Mr. Kuern. Maybe even next door? 

Mr. JACOBSON. They are very careful about that. If there is any 
suspicion they don’t want their own markets involved. 

Mr. Kuxrn. Mr. Schenck. 

Mr. Scuenck. I would like to commend Mr. Jacobson for his splen- 
did statement. I want to ask a few questions along this particular 
line. Is there a difference in the factory price to dealers based on 
their volume of business ? 

Mr. Jacozson. Not on their volume of business. Not a sliding scale 
of prices; no. 

Mr. Scuenck. I understood that a dealer in a metropolitan area 
who had a substantial investment in building, parts, service, equip- 
ment, so on, and payroll, is up against competition from a smaller 
dealer. I mean smaller from the standpoint of facilities and the 
service equipment. The larger dealer is up against competition from 
the smaller dealer because he makes high trade-ins in order to sell 
a high volume of cars and the cars so sold would not be adequately 
serviced by him. 

That service, then, would evolve upon the more substantial dealer 
and that the dealer with less facilities would be making a volume type 
of profit due to a more favorable price from the company. Now, 
that does not prevail? 
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Mr. Jaconson. No. We have the practice in 1 or 2 of our divisions 
where we give a more favorable price to the dealers operating in the 
larger metropolitan areas that have larger expense compared to the 
dealers in the smaller areas. And the difference is a very small 
amount, $6 or $7 a car. 

Mr. Scuenck. Thank you very much, Mr. Jacobson. 

Mr. Kuern. Is there anything else you want to ask? Maybe we 

can finish up this morning and they won’t have to come back; other- 
wise I am afraid you will have to be back here at 2 o’clock. 

Mr. Scuenck. I just want to point out that this committee in addi- 
tion to being interested in the welfare of the automobile dealers 
throughout the country and the companies, both of whom provide a 
very substantial part of our national ec onomy, that we are also deeply 
interested i in protecting the public in seeing that they get the kind of 
service to which they are entitled. 

Now, that is all I have, Mr. Chairman, and I have no further ques- 
tions, if you want to close the hearings for today, that will be perfectly 
satisfactory so far as I am concerned. 

Mr. Kuern. That is fine. I don’t want to deprive you gentlemen of 
the pleasure of appearing before us, but if you want to come back 
this afternoon, we will be happy to have you. We will be here anyway, 
because the Federal Trade Commission will testify. 

Mr. Jaconson. Mr. Chairman, we have much work to do on many 
of these problems. I can assure you there has been much progress 
made as a result of what has been brought out in your hearings and 
other hearings. 

Mr. Scoenck. May I just say this, Mr. Chairman ? 

Mr. Kuern. Certainly. 

Mr. Scuenck. The statement that Mr. Jacobson just made bears out 
Mr. Beamer’s suggestion that the hearings and the introduction of 
these bills have had a beneficial effect on the indust ry. 

Mr. Jacorson. No doubt about that. If they are never passed, they 
will have accomplished an awful lot. 

Mr. Kuiern. Before we leave here, I may say I had an idea, as I 
believe many Members of Congress had, that a good part of this prob- 
lem of bootlegging could be laid at the door of the manufacturers 
because they had more or less forced onto the dealers of the country 
more cars than they could sell in the regular retail channels. 

But after hearing the testimony of the automobile manufacturers, 
I do not believe that is so. 

I think you people realize that your business is dependent on having 
. good dealer organization and selling as many cars as you can, and 

do think that in the long run you will have accomplished that 
aa pose, 

I have this thought about the way it might be possible for a dealer 
to control the bootleg situation with the cooperation, of course, of 
the manufacturer. That is on the question of serv icing the car. If the 
people knew when they bought it that they could only have it serviced 
in an authorized dealer’s place, I think they would think twice. As 
I see it now, from what you tell me, the new-car warranty that goes 
with the car and your practice of servicing the new car even if they 
do not have the warranty, would make this approach more difficult. 
I would assume the same practice is indulged in by General Motors 
and Ford. Would you not say so? 
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Mr. Jacorson. I don’t know, but I would certainly imagine so. 

Mr. Beamer. May I make a comment on that point ¢ 

On two occasions I have had the experience of purchasing a car, 
preferably so, in my home district, drive it to Washington and asking 
the local dealer to service it and in each case he did it apparently 
with a good grace and we were very happy. 

Mr. Kuery. Wasit a ( ‘hrysler ? 

Mr. Beamer. At one time it was a Plymouth, not a Chrysler. 

Mr. Kurern. Thank you very much, gentlemen. 

The committee will stand in recess until 2 o’clock this afternoon. 

(Thereupon at 11:10 a. m., the committee was recessed, to reconvene 

2 p.m., same day). 

AFTERNOON SESSION 


Mr. Kixrx. The subcommittee will come to order. 
Please give your full name to the reporter, Senator, and then you 
may proc eed and make yo ur statement. 


STATEMENT OF HON. WALLACE F. BENNETT, A UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


Senator Bennerr. My name is Wallace F. Bennett, junior Senator 
from Utah, 

I have a statement here, Mr. Chairman, which will take me about 
7 minutes to read, and | think that might be the easiest way to get 
into it. 

Mr. Kiery. You may proceed. 

Senator BenNnerr. For a number of years prior to coming to the 
Senate I was active in the retail automobile business and have watched 
with great interest and much concern the development of the problem 
this committee is now ex: imining. Little less than a month ago I intro- 
duced a bill in the Senate, S. 3543, designed to help correct one of the 
basic problems now facing the automobile industry. This same bill 
will be introduced in the House by my colleague, Congressman Willam 
A. Dawson, of Utah. 

While searching for possible solutions to this particular problem, 
the problem of bootlegging, I found it helpful to focus my thinking 
on two important aspects. 

First, instead of concentrating directly on the manufacturer-dealer 
relationship itself, I sought to ‘approach the problem from point of 
view of the needs and interests of the consuming public. That this 
group has a prior interest is attested by the millions of car owners in 
the United States today, more than 60 million of them. Second, we 
have in America today an essentially new commercial pattern, created 
because of the many complex products of a mechanical and electrical 
nature which are purchased and operated by relatively unskilled 
people, who need the protection of manufac turers’ warranties and also 
require that service be conveniently available during the useful life 
of the product. The day has long since gone when a man with a pair 
of pliers and baling wire and an operator’s manual can solve the 
asthmatic cough of his model T or cure the rattle in the rear end. 
Product complexity has increased by leaps and bounds and the useful 
span of life of automobiles has lengthened proportionately, making 
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the service functions infinitely more important and at the same time 
imposing a new kind of continuing business responsibility on both 
the manufacturer and the dealer. 

The service problem has been recognized by many industries, in- 
cluding the automobile industry, and the manufacturer has acknow- 
ledged his responsibility by providing a limited warranty on his 
product and requiring his franchise dealers to set up and maintain 
extensive service facilities, manned by trained men. However, I don’t 
believe enough emphasis has been placed on this phase of the manu- 
facturer-dealer-consumer relationship. 

After World War II we spent many years filling a backlog of con- 
sumer needs in automobiles and other products, the production of 
which had been curtailed during the war years, The auto market 
was largely a seller’s market, and the demand for cars was so great as 
to override all other considerations that would normally affect the 
sale of such products. For the past few years this country has en- 
joyed an unprecedented prosperity and the purchase of new cars has 
been at record levels. 

During both these periods, the emphasis in the automobile industry 
has been on the selling rather than on the service function. We have 
seen the so-called automobile bootlegger operating without overhead 
costs incident to maintaining service facilities, offer price reductions 
as an inducement to purchase, and we have seen him enjoy consider- 
able success. Perhaps the “shade tree” operator’s success has been due 
in great part to the feeling of the majority of carowners that too many 
service functions have been “gyp” deals and that a warranty is worth 
little in the purchase of an automobile. 

I believe that if the purchaser of an automobile or any other product 
could have the assurance that his purchase would receive thorough 
and adequate servicing through the servicing period, through the 
warranty period and beyond, he would not be so tempted to forego 
such service in exchange for a small reduction in the purchase price. 

Mr. Kuxern. Senator, would you stop there for a minute. Would 
you mind reading that last sentence again ¢ 

Senator Bennett. The sentence as I read it doesn’t clearly explain 
it, and isn’t what I would like to say. May I rephrase it in my own 
words? 

I feel that if the purchaser of an automobile or any other mechani- 
cal or electrical product could feel an assurance that after the pur- 
chase the product he bought would receive thorough and adequate 
servicing at the hands of a dealer located conveniently for him, he 
would be more interested in that relationship than he would be in 
saving a few dollars by buying the same car from a stranger. 

Mr. Krier. The only reason I interrupted you was that I made this 
point this morning in questioning representatives of the Chrysler 
Corp. I think that is one way in which we could probably do away 
with this evil of bootlegging, but we will come back to that. ; 

Senator Bennerr. You and I are apparently thinking along the 
same lines. 

I feel that the purchaser of a modern automobile not only needs a 
place where he can go in confidence to have his car serviced, but that 
the dealer and the manufacturer of that car have a continuing respon- 
sibility to the purchaser not only to perform the manufacturer’s pres- 
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ent warranty, but to make sure that adequate and effective service is 
available. 

The bill I have introduced recognizes that this responsibility is a 
joint one, shared by both the manufacturer and the dealer, and that 
therefore they can properly enter into an agreement recognizing this 
service, for which the manufacturers can properly compensate the 
dealer who maintains the facilities and supplies the services required 
at a standard above the minimum set forth in such contract. 

Under this reasoning it follows that the dealer’s compensation can 
be divided between that for his selling function and that for his 
service function, thus reducing the potential profit available to dealers 
who perform only the selling function. It is believed that the net 
effect of this arrangement could be to dry up the bootlegging evil 
under economic rather than under legal pressure. The bill suggests 
other features which might be introduced into such an agreement, 
and it is my feeling that all of the suggestions in the bill are per- 
missive rather than mandatory, including one under which the manu- 
facturer could accept responsibility for the retail advertising of the 
product which was sold by his dealers when sold as new. 

The bill also provides that the terms and conditions of any agree- 
ment arrived at pursuant to its provisions must be filed with the 
Federal Trade Commission which in the bill is given the power to 
modify any such agreement if it is found to be contrary to the pro- 
visions of the bill. 

I have discussed this bill with a number of persons in the industry, 
both manufacturers and dealers. There has been a variety of re- 
sponses. They have all indicated a great deal of interest, and nobody 
has completely agreed with me. But I feel that this economic ap- 
proach, which I think can be taken within the limits of existing 
antitrust law, without taking us into new areas in that legal field, can 
be very effective and the purpose of the bill is to make it clear, if the 
bill were to be passed, that agreements could be written which would 
permit this separation of sales and service functions and would permit 
compensation for service functions that was not related specifically 
to payment for a particular job at a particular time in a particular 
dealership. 

Mr. Chairman, I would like to submit a copy of the bill for the 
record for your study and also a copy of a more complete statement 
that I made at the time I introduced it into the Senate. I have tried 
to hurry this one along. 

Mr. Kiern. Without objection, it is so ordered. 

(The documents follow :) 


[S. 3543, 84th Cong., 2d sess.] 


A BILL To protect the public in the operation of, and in performance under warranties on, 
delicate, complicated, sensitive, or inherently dangerous machinery, mechanisms, or 
apparatus sold in interstate commerce 
Whereas the American public annually purchase, in interstate commerce, 

many billions of dollars of delicate, complicated, sensitive, and sometimes inher- 

ently dangerous machines or mechanisms, such as electronic, refrigeration and 
heating equipment, computing and recording devices, automobiles, trucks, agri- 
cultural implements, and other manufactured products, from independent dealers 
on whom purchasers reply as the manufacturer’s sales and service representa- 
tives; and 

Whereas dealers in, and manufacturers of, such machines and mechanisms 
have a joint responsibility to the consumer for performance under the warranty 
issued in connection with the sale of any such machine, and for maintaining fa- 
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cilities to assure the availability of service throughout the useful life of such 
machine, which responsibility can neither be separated nor performed adequately 
by either without the cooperation of the other. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the Interstate 
Machines Sales Act of 1956. 

DEFINITIONS 

Sec. 2. As used in this Act— 

(a) “Commerce” shall have the meaning given the term in the Act of Septem- 
ber 26, 1914 (15 U.S. C. 45). 

(b) “Person” shall mean any individual, partnership, firm, or corporation. 

(c) “Commission” shall mean the Federal Trade Commission created by the 
Act of September 26, 1914 (15 U. 8S. C. 45). 

(d) “Product” shall mean any manufactured, fabricated, or assembled, 
delicate, complicated, sensitive, or inherently dangerous machine, mechanism, or 
apparatus such as, but not limited to, electronic, refrigeration or heating equip- 
ment, computing or recording devices, automobiles, trucks, agricultural imple- 
ments, and like manufactured goods. 

(e) “Franchised dealer” shall mean any distributor of a product manufac- 
tured by a “manufacturer,” pursuant to a “dealer agreement” filed with the Com- 
mission pursuant to this Act. 

(f) “Manufacturer” shall mean any person engaged in commerce who manu- 
factures or assembles a product sold or distributed to consumers under its own 
trade name or trade names. 

(zg) “Dealer agreement” shall mean a written contract or agreement between 
a manufacturer and a franchised dealer entered into pursuant to the provisions 
of this Act and the form of which is filed with the Commission as herein provided, 

(h) “Consumer” shall mean any person purchasing a product for his or its 
own personal, domestic, or commercial use, and which he or it registers in his 
or its own name whenever State law requires registration, and not a person 
purchasing for resale for profit. 

(i) “Consumer service facilities” shall mean the physical property, mech- 
anized equipment, trained personnel, and stocks of new and replacement parts 
and accessories necessary to furnish consumers with an opportunity for dem- 
onstration and visual inspection of the product, and to adequately service and 
repair such product both before and after its delivery to the consumer. 

Sec. 3. The purposes of this Act are (a) to protect the consuming public in 
performance under the warranty issued on a purchased product, (b) to insure 
the continued availability to the public of adequate consumer service facilities, 
and (c) to preserve the availability of adequate consumer service facilities to 
consumers, from the thousands of small-business men dealers of such products, 
both during the period of the warranty and thereafter during the useful life 
of the product. 

Sec. 4. A manufacturer (or his representative) and a franchised dealer may 
enter into a dealer agreement pursuant to this Act, and any such agreement— 

(a) shall provide that it is entered into pursuant to the provisions of 
this Act and is subject to the jurisdiction of the Commission as provided 
for in section 7 of this Act. 

(b) shall contain all of the terms and conditions of the agreement be- 
tween the parties, shall state the minimum consumer service facilities re- 
quired to be maintained by the dealer in order that he can perform the 
warranty issued to the consumer and achieve the other purposes of this Act 
both during and after the warranty period, shall state the mutual obliga- 
tions of the parties between themselves in compliance with their joint war- 
ranty and service responsibility to the consumer, and may contain such 
reasonable provisions as are required adequately to protect the manufactur- 
er’s good will in the sale, servicing, and advertising of his product by the 
franchised dealer. 

(c) may provide for the appointment of franchised dealers of the manu- 
facturer as its agents to accept from any consumer an application for, 
and to issue, a warranty on a trade named product of the manufacturer and 
may establish or stipulate that portion of the dealer discount or markup 
(stated either in terms of a sum of money or as a portion of a trade discount 
or markup) representing the value of the franchised dealer’s function in 
issuing and fulfilling such warranty and in having available appropriate 
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consumer service facilities to service such product thereafter during its 
useful life, if called upon to do so by the consumer— 


(i) the means, times and methods by which the manufacturer may 
make payments to franchised dealers, of the agreed value of issuing the 
warranty and maintaining consumer service facilities, may be such 
as are agreed upon by the manufacturer and the franchised dealers: 
Provided, however, That the terms and conditions of such payments 
shall be identical for each franchised dealer, of any trade named product 
of any manufacturer, performing like services. 

(ii) the agreement shall provide the terms and conditions on which 
the warranty may be issued: Provided, however, That nothing herein 
contained shall permit any restriction on the consumer in his free 
choice of the vendor from whom he may purchase a product, or to 
whom he may thereafter take such product for service, or of the fran- 
chised dealer he may select to fulfill the obligations of the warranty. 


(d) shall make no provision, express or implied, with respect to resale 
prices or resale terms or conditions of any product. 


Sec. 5. A dealer agreement entered into pursuant to this Act may also provide 
that all advertising by a franchised dealer for products, which use the manufac- 
turer’s brand or trade name (except when such products are offered for sale 
as used or secondhand), shall be (i) copy furnished or approved by the manu- 
facturer, or (ii) copy and layout similar to that previously furnished or ap- 
proved by the manufacturer (and unlike any copy ever disapproved by the 
manufacturer), and (iii) copy that is not false, misleading, or deceptive. 

If a manufacturer elects to enter into an agreement that contains provisions 
provided for in paragraph 5 above, it shall be legally responsible for adver- 
tising of its products (except when such products are off>red for sale as used 
or secondhand) by a franchised dealer which is false, misleading, or deceptive 
and which it could have prevented by reasonable utilization of the contractual 
commitments permitted by paragraph 5 above. 

Sec. 6. Every manufacturer electing to enter into dealer agreements pursuant 
to this Act shall file with the Commission, not later than ten days after entering 
into any such agreement, a copy of the form of such agreement. Such form need 
not contain the name or address of the franchised dealer, the terminal date 
of the particular agreement, the number of products to be purchased by the par- 
ticular dealer, or similar information of a numerical nature varving with dif- 
ferent dealers and not expressly provided for by this Act. When the same form 
is used by the manufacturer with more than one franchised dealer, it may file 
only one such form with the Commission. 

(a) The Commission may, after notice and hearing, suspend, nullify, or 
modify any provision of any such dealer agreement which it finds contrary 
to the provisions and purposes of this Act. Any proceeding hereunder by the 
Commission shall conform to the procedures and practices described in the 
Administrative Procedures Act, except that notice of hearing may be given merely 
by sixty days’ advance publication in the Federal Register. Any party adversely 
affected by any final order or ruling of the Commission made pursuant to this 
section shall be entitled to a review thereof in the manner provided in section 11 
of the Act of October 15, 1914 (15 U. S. C. 22). No erder of the Commission 
entered under this section shall have any retroactive effect. 

Sec. 7. It shall be an unfair method of competition, in violation of any 
subject to the proceeding under section 5 of the Act of September 26, 1914 
(Federal Trade Commission Act; 15 U. S. C. 45), for any person to violate a 
provision of this Act. 


[From the Congressional Record, March 28, 1956] 
SALE AND DISTRIBUTION OF AUTOMOBILES 


Mr. Bennett. Mr. President, on bebalf of myself and the junior Senator from 
Maine (Mr. Payne), I introduce a bill, send it to the desk, and request its ap- 
propriate reference. 

The PRESIDENT pro tempore. The bill will be received and appropriately 
referred. 

The bill (S. 3543) to protect the public in the operation of, and in perform- 
ance under warranties on, delicate, complicated, sensitive, or inherently dan- 
gerous machinery, mechanisms or apparatus sold in interstate commerce, intro- 
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duced by Mr. Bennett (for himself and Mr. Payne), was received, read twice by 
its title, and referred to the Committee on Interstate and Foreign Commerce. 

Mr. BENNETT. Mr. President, I now send to the desk an explanation of the 
bill, which I ask unanimous consent to have printed in the body of the Recorp 
at the conclusion of my remarks, along with the text of the bill. 

The PRESIDENT pro tempore. Without objection, it is so ordered. 

(See exhibit A.) 

Mr. Bennett. Mr. President, I ask unanimous consent that I may proceed for 
2 minutes to explain the purpose of the bill I have just introduced. 

The PRESIDENT pro tempore. Without objection, the Senator from Utah may 
proceed. 

Mr. BENNETT. Mr. President, having been active in the retail automobile busi- 
ness, I have long been searching for a means, within the limits of existing law, 
of solving the “automobile bootlegging” problem. The bill I have just introduced 
contains such a solution. 

This plan is based on two premises: first, that the interest of the consuming 
public is much more important than that of the manufacturers and the dealers; 
second, that in America today we have an essentially new commercial pattern, 
created because of the many products of a mechanical and electrical nature, 
which are purchased and operated by relatively unskilled persons, who need 
the protection of manufacturers’ warranties, and also require that service be 
conveniently available during the entire useful life of the product. The bill 
recognizes that this responsibility to furnish service is shared by both the manu- 
facturer and the dealer, and that, therefore, they can properly enter into an 
agreement recognizing this function, for which the manufacturer can properly 
compensate the franchised dealer who maintains the facilities and supplies the 
services required. Under this reasoning, it follows that the dealer’s compensation 
can be divided between that for his selling function and that for his service 
function, thus reducing the potential profit to dealers who provide only the 
selling function. It is believed that the net effect of this arrangement will be 
to dry up the bootlegging evil under economic, rather than legal, pressure. 

The bill suggests other feature which might be introduced into such an agree- 
ment, including one under which the manufacturer could accept responsibility 
for the retail advertising of his product when sold as new. The bill also provides 
that the terms and conditions of any agreement arrived at pursuant to its pro- 
visions must be filed with the Federal Trade Commission, which, in the bill, is 
given power to modify any agreement if it is found to be contrary to the provi- 
sions of the bill. 

I have discussed this bill with a number of persons in the industry, both manu- 
facturers and dealers. They have indicated interest, although not complete 
agreement. 

I am sending a copy of the bill and a more complete explanation of its con- 
tents to every Member of the Senate. Therefore, I ask that the bill be allowed 
to lie at the desk for 4 days after the close of the Easter recess, in order that 
any Senator who is interested may join me in sponsoring the bill. 

The PRESIDENT pro tempore. Without objection, it is so ordered. 


EXHIBIT A.—-STATEMENT BY SENATOR BENNETT 


Having been active in a retail automobile dealership before I came to the 
Senate, I have been searching for a proposal which might help to correct the 
conditions revealed by the current Senate hearings on manufacturer-dealer rela- 
tionships in the automobile industry. I realize that to be effective, such a pro- 
gram must provide relief without doing violence to our existing law for the 
protection of free competition and the prevention of restraint of trade. Today 
I am introducing a bill for myself and the Senator from Maine (Mr. Payne), 
which I hope will help meet this situation. I ask that it be allowed to lie on 
the table until 4 days after the close of the Easter recess, during which any of my 
colleagues who may choose to do so may join in sponsoring it, and that thereafter 
it be appropriately referred. 

In seeking a solution for these problems, I have found it helpful to refocus my 
thinking and approach them from a point of view that I feel is important in two 
aspects: 

First, instead of concentrating directly on the manufacturer-dealer relation- 
ship itself, I have sought to approach the problems from the point of view 
of the needs and interests of the consumers. That they have a much greater 
stake in its solution is indicated by the fact that there are millions of Americans 
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who own and drive more than 60 million cars and trucks. My approach to the 
problems, then, is to develop a program through which the manufacturers and 
dealers can develop a pattern of relationships with the consumers’ interests as its 
chief objective, thus substituting an attitude of shared responsibility for a less 
desirable relationship. 

Second, we need to consider the new business pattern that is developing be- 
cause ours is essentially an electrical age. This new commercial pattern grows 
out of the fact that there are millions of comparatively new devices which are 
delicate, sensitive, complicated—yes, and sometimes even inherently danger- 
ous. These products are growing in variety and complexity each year and 
are bound to continue to increase in number. They are not limited to automobiles 
and trucks. They also include such things as radios and television sets, ranges 
and refrigerators, heating and air conditioning equipment with all its automatic 
controls, computing and recording devices, and agricultural implements and 
methods. All of these products have two things in common. First, they are 
purchased and operated by relatively untrained consumers; second, most of them 
are purchased from independent dealers on whom the purchasers must rely for 
service as well as sales. In fact, as product complexity increases and the span of 
its usefulness lengthens, these service functions become infinitely more impor- 
tant and impose a new kind of continuing business responsibility on both the 
manufactu.er and the dealer. 

That such service problems exist and that they must be provided for has long 
been recognized by many industries, including the automotive industry. The 
manufacturer usually acknowledged his responsibility by providing a limited 
warranty on his product and by requiring his franchised dealers to set up and 
maintain extensive service facilities manned by trained men. In the case of 
the automotive industry, these dealer service facilities carry a double burden. 
The manufacturer uses them to satisfy customer claims under the warranty, and 
the customer himself uses them to service the product long after the warranty 
period has expired—out to the very end of the product’s useful life. 

My bill, then, is based on the recognition of these two things: (a) the overriding 
interest of the consumer public and (b) the existence of this comparatively new 
business pattern involving service after the sale. The chief purpose of my bill, 
then, is to set up conditions under which the shared responsibilities of manu- 
facturer and dealer can be expressed in a franchised agreement. While it is 
specifically designed to serve the needs of the automobile industry, I think the bill 
is broad enough to cover most, if not all, mechanical or electrical products. 

The chief purpose of the bill is to set forth the area that may be covered by 
an agreement whose purpose is to protect the public in the operation of and in 
performance under warranties on delicate, complicated, sensitive, or inherently 
dangerous machines, mechanisms, or apparatus sold in interstate commerce. Its 
chief concern is with an agreement to protect the service function. Such an 
agreement shall set forth the minimum consumer service functions which the 
dealer shall be required to maintain, both to fulfill the manufacturer’s war- 
ranty and to provide service for the full useful life of the product; and the 
agreement shall state the mutual obligations of the parties in carrying out 
their warranty and service responsibilities. Such a franchised dealer who has 
provided the required minimum consumer service facilities could also be ap- 
pointed as an agent of the manufacturer to accept applications for the manu- 
facturer’s warranty from the consumer, to issue such warranty, and to perform 
the work required by any claims under the warranty. If the franchised dealer 
met these requirements, the manufacturer could include in the agreement a plan 
by which he could compensate the franchised dealer for his services. This 
compensation could be paid in cash or by allowances or could be expressed as a 
portion of the trade discount or markup. Of course, the conditions for such 
payment would have to be identical for each franchised dealer performing a 
like service. 

The compensation in this case is conceived as functional and the conditions 
on which the dealer could qualify and the manner of computing the amounts 
involved would properly be part of the agreement and left to the judgment of 
the agreeing parties. 

Because questions of truth in advertising have been raised, the bill, as an 
additional precaution, would permit the manufacturer under the agreement to 
assume control of and responsibility for all advertising of his product when 
offered for sale by the dealer as a new rather than used or secondhand product. 

The chief approach of the bill is permissive, but it does provide that if a 
manufacturer and dealer enter into such an agreement, the agreement must 
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contain all the terms and conditions of the contract. It also contains a pro- 
hibition against including in any agreement anything with respect to resale 
prices or terms, and it would require that the agreement be filed with the Federa] 
Trade Commission which could, after notice and hearing, suspend, nullify, or 
modify any provisions thereof. 

The effectiveness of the bill in providing the local dealer protection from boot- 
legging is based on the idea that it would drastically reduce the bootleggers’ 
profit and thus dry up this source of trouble. 

After checking the proposed language of the bill with legal counsel well versed 
in the application of existing antitrust laws, I have been given the opinion that 
this proposal will not violate any existing laws. Most of the known proposals to 
give territorial security to dealers have been attacked under the antitrust laws 
as inconsistent with a merchant’s freedom to resell goods to whomever he may 
choose on his own terms. Section 1 of the Sherman Act prohibits any agreement 
between a manufacturer and a dealer which limits the dealer in his resales 
of automobiles to consumers residing or working within a limited geographical 
area as a restriction on his freedom to engage in commerce. Similarly, an agree- 
ment, requiring a dealer to pay a penalty to another dealer for selling an auto- 
mobile to a consumer residing in the other dealer’s geographical territory, is a 
restraint on the seller’s freedom to engage in commerce. An agreement by a 
dealer not to resell to bootleggers would be a restraint on his freedom to resell 
to customers of his own choice. 

The proposed bill does not run afoul any of these prohibitions. The manu- 
factuver is unrestricted in the deal whom it may franchise as its franchised 
dealers. The bill dues not require manufacturers to sell only to franchised 
dealers, although presumably manufacturers might choose to do so. Existing 
law gives a manufacturer the right to choose its customers, and currently manu- 
facturers decline to issue franchises to dealers who do not possess minimum sales 
and service facilities. 

The proposed bill does not restrict the dealer in the resale of automobiles. 
Any dealer may resell any automobile to any person at any price he may choose. 
Similarly, a consumer is free to purchase an automobile from any dealer in any 
area he may select. 

In many respects, this bill stays clearly within existing law. No law requires 
a manufacturer to issue an express warranty, and implied warranties apply only 
to the condition of the goods at the time of sale. For reasons of their own choice, 
automobile manufacturers elect to give certain warranties to consumers. 

The discount that automobile manufacturers grant dealers from its price is a 
functional discount. It compensates the dealer for several functions which he 
performs in the distribution of the product, only one of which is making the 
sale to the consumer. Dealers certainly may also agree to maintain certain 
service and repair facilities and to perform the warranty cbligations of the 
manufacturer. A dealer for a particular car is generally already expected to 
perform the warranty obligation of the manufacturer on any automobile of 
that brand, no matter where it was purchased or where the buyer resides. 

No law stipulates the amount of functional discount which the manufacturer 
must allow the dealer. This is a matter of negotiation between the seller and 
the buyer, subject only to the restrictions of the Robinson-Patman Act against 
price discrimination. 

No existing law prohibits a manufacturer from appointing an agent for the 
purpose of issuing its warranty to the consumer. Inherently, the manufacturer 
would want that agent to have knowledge concerning the character and operation 
of the product in order that he might make certain that the product was in a 
condition suitable for warranty at the time the warranty was issued. The 
manufacturer might wish to know that nothing had been done to the product, 
from the time it left the manufacturer’s hands until it was delivered to the 
consumer, that might affect the liability of the manufacturer under the warranty. 

In terms of automobiles, there is no prohibition under existing law tu prevent 
a manufacturer from selecting certain dealers to issue warranties on its behalf, 
certainly no objection to authorizing all of its franchised dealers to do so. 
Since this is one of the functions the dealer performs in earning his functional 
discount, it would be appropriate to separate the compensation to be paid 
dealers for that purpose, from the functional discount they earn in other 
respects. 

Furthermore, the automobile manufacturer has the right to choose its own 
customers and cannot be said to discriminate in price unless it charges different 
prices to competing customers. 
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The proposed bill contemplates that the automobile manufacturer would 
charge a nondiscriminatory price to its automobile dealers (presumably uniform 
to all dealers except for the variations in freight charges); that each dealer 
would be free to resell his automobiles to any person in any area at any price 
he might choose ; and the ultimate purchaser would be free to apply to any author- 
ized dealer of the manufacturer for the manufacturer’s warranty. Certainly, 
it cannot be contended that a manufacturer can be required to permit unauthor- 
ized persons to inspect vehicles on its behalf preparatory to issuing warranties 
much less than such unauthorized persons could commit the manufacturer by 
a warranty. 

It is, therefore, apparent that the course of conduct contemplated by this 
bill is permissible under existing antitrust laws and is not contrary to any of 
their provisions. 

The bill further permits manufacturers to supervise and regulate the adver- 
tising of their dealers on new automobiles; and it would make the manufacturer 
liable for any false and misleading advertising of the dealer within its power 
to prevent. There is no existing prohibition against a contract between a man- 
ufacturer and a dealer under which the dealer agrees to use the manufacturer’s 
trade name or trademark only in advertising previously approved by the owner 
of the trade name or trademark. In fact, the owner of the trade name or 
trademark may prohibit all advertising using its trade name or trademark. 
To the extent that the bill may be.said to go beyond existing law in this area, 
it is only that it would make the manufacturer responsible for the advertising 
of the dealer which it could control, and it is not unlikely that under section 5 
of the Federal Trade Commission Act that it is already liable for false and 
misleading advertising which it has approved expressly or by implication. 

The only additional provisions of the bill provide for filing of contracts with 
the Federal Trade Commission and granting the Commission authority to en- 
force the purposes of the bill. To the extent that this may be said to go beyond 
existing statutory authorization, it would do no more than to authorize the 
Federal Trade Commission to protect the consuming public with respect to 
matters which the manufacturer and the dealer are already free to agree. 

The purpose of the bill, then, is not so much to make new law with respect 
to the relationship between manufacturers and their service dealers as to focus 
attention on the existence of a functional service relationship which can be used 
as the basis for a manufacturer-dealer agreement under existing law, the prac- 
tical effects of which would be to reduce the potential profit from bootlegging 
and thus tend to dry up this evil under economic rather than legal pressure. 
I commend the study of this approach to the committees concerned and to all 
of my colleagues in the Senate. 


Mr. Kier. Does your bill contemplate, Senator, the possibility 
that a new car warranty would not be given by any one other than an 
autherized dealer of the manufacturer. 

Senator Bennetr. That would certainly be possible under the bill. 
The manufacturer and the dealer could write into their contract the 
specifications of the conditions under which the warranty could be 
issued, 

Mr. Krirtx. Would you agree with me if such a warranty could 
not be issued by any one other than a authorized dealer, we would 
soon do away with this bootlegging evil ? 

Senator Bennerr. In my thinking I have gone a little further than 
that. Originally the first sales step in the bootlegging process is 
the sale of a car by an authorized dealer to a man who is not going 
to use it but who is going to resell it. 

Mr. Kier. Exe ept t that there wouldn’t be any purpose of selling 


it to the used-car dealer unless he is sure the public will buy from 
that dealer. That is a necessary step in the chain. 

Senator Bennett. In my thinking—and this of course is something 
that could be done under the bill but would not nec essarily be required 
under the bill—the agreement might provide that the customer who 
bought the car could apply for his w arranty to any dealer he selected, 
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different from the dealer who first sold the car, and that would have 
the eflect of cutting off the dealer who sold the car into bootleg chan- 
nels from compensation for the warranty because the customer in 
Utah would not go back to the Detroit area to apply for his warranty 
from the dealer who first sold that ear intc the bootleg channels. 

Mr. Kuixrn. Suppose he bought the car from a used-car dealer in 
Utah, if he could get his warranty from that dealer, then of course 
it would not help the situation at all. 

Senator Bennerr. I agree with you that the warranty should be 
issued only by an authorized dealer, but I can visualize a situation 
under which a man buying a car from a used-car dealer or a “shade 
tree” dealer in Utah, would then go to an authorized dealer located 
convenient to his home and say “I want the warranty,” I would hope 
the contracts would be written so that the bootlegger, the used-car 
dealer, the unauthorized dealer, could not deliver the warranty to the 
customer. 

Mr. Kuen. You and I think alike on that. When your colleague 
and my colleague, Mr. Dawson, introduces this bill, would you sug- 
gest to him that he send a copy of the bill marked to my attention ? 

Senator Bennett. I will ask him to get it to you immediately. As 
far as I know, it will be identical with the text which I have put into 
the record today. 

Mr. Kern. To sum it up, Senator, you are opposed to the Williams 
bill, which is the antibootlegging bill before this committee, are you 
not? You don’t think it goes far enough to solve the problem; is 
that it? 

Senator Bennett. I think attempts to write new restrictive law to 
solve the problem would be less effective than to take the profit out 
of it. Iam a little afraid of a process which begins to put more legal 
restrictions in the commercial channels of this kind of industry. 

Mr. Kuern. I would assume that you have given thought to the 
fact that we are asked in this case to relax the antitrust laws for a 
particular industry. 

Senator Bennett. That is right. I am afraid of that. I don’t 
think it is wise. Then I would like to point out that while we are 
talking fundamentally about automobiles, this approach that I have 
suggested might be equally effective in protecting the purchaser of a 
television set or a refrigerator or any other mechanical product on 
which service is going to be required. 

Mr. Kuern. You have made a very fine statement, Senator, and | 
appreciate your coming. 

Senator Bennett. I appreciate the opportunity, Mr. Chairman. 

Mr. Kuern. Mr. Earl W. Kintner, General Counsel, Federal Trade 
Commission. You may proceed sir. 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION, WASHINGTON, D. C. 


Mr. Kintner. Mr. Chairman, you have invited the Federal Trade 
Commission to appear here today to testify with respect to the Com- 
mission’s thoughts on H. R. 528 and H. R. 765, H. R. 6544 and 
H. R. 2688. 

Mr. Kuern. There are only three, I believe. 





AUTOMOBILE MARKETING LEGISLATION 341 


Mr. Kintner. H. R. 528 is identical with H. R. 765, and the Com- 
mission’s remarks would be equally applicable to both bills. 

In as much as I appeared on behalf of the Federal Trade Com- 
mission about a year ago before this committee and before the Senate 
Interstate and Foreign Commerce Committee on similar legislation, 
the Commission directed that I appear here today on its behalf and 
submit for the record the Commission’s reports to this committee upon 
the legislation just identified. 

In as much as the reports are somewhat short, I would ask the 
Chair’s indulgence either to read those reports into the record or 
to offer them for insertion in the record at this point. 

Mr. Kern. I understand, Mr. Kintner, that reports of Government 
agencies on these proposals are in the record. I believe they are the 
first material which went into the record when we opened the material, 
but you may paraphrase it or read it, whichever you sees 

Mr. Kintner. With respect to H. R. 765 this bill is identical to 
H. R. 528 except that its prohibitions extend to the manufacturer of 
any product. Both bills make it an unfair method of competition 
and an unfair and deceptive act and practice, violative of section 5 of 
the Federal Trade Commission Act, for a manufacturer of motor 
vehicles to charge or collect from a customer any amount “representa- 
tive as or attributed to freight or transportation charges” upon a 
motor vehicle in excess of the actual transportation charges incurred 
by manufacturer in making delivery of the motor vehicle. 

The Federal Trade Commission already has jurisdiction with respect 
to false representations concerning freight or other transportation 
charges if the venders are in fact deceived thereby. So far as instances 
where the vendee is not deceived or misled by any such false repre- 
sentations, the proposed bills would extend the Commission’s jurisdic- 
tion to cover these cases. 

However, any application of the prohibition of these bills could be 
avoided by not stating any specific amount as being freight or trans- 
portation charges. If this were done, there would be no amount which 
could be said to be “represented as” or “attributed to” the freight or 
transportation charges. 

In the case of transit rates such as milling, fabrication, or storage 
in transit, it is our information that in general such transit arrange- 
ments provides a means of obtaining a through rate which is less than 
the total of the separate inbound rate to and outbound rate from the 
transit point; also, that the adjustments obtained pursuant to the tran- 
sit arrangements are sometimes obtained upon the inbound freight 
charge, sometimes on the outbound charge, and sometimes on both the 
inbound and outbound charges, depending upon the applicable carrier 
tariff provisions and perhaps other considerations. 

The proposed legislation might, therefore, require any manufac- 
turer who obtains the benefit of transit arrangements and who bills 
his customers for the carrier’s delivery charges on goods sold, to care- 
fully consider his billing practices in the light of the transit provisions 
of which he avails himself. 

These bills do not and apparently are not meant to require that a 
manufacturer sell f. o. b. mill, with delivery costs separately stated, 
or for that matter to state separately any delivery of any charges on 
goods sold. 
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If the goods required that manufacturers use a particular method of 
pricing, or limited manufacturers in their choice of pricing methods, 
the Federal Trade Commission would strongly urge that they not be 
enacted. The effective operation of our competitive system requires 
that manufacturers be free to choose the pricing methods which best 
suits their needs. 

Inasmuch as the Commission already has jurisdiction with respect 
to false representations which result in deception, and it does not ap- 
pear likely that the bills would be effective in preventing anything 
else, their enactment does not seem desirable. In addition, the bills 
might raise troublesome problems in connection with the use of transit 
rates, which it is doubted are within any intended scope of the proposal. 
The Commission therefore is unable to recommend enactment of H. 
R. 765 and its companion bill, H. R. 528. 

With respect to H. R. 6544 

Mr. Kirin. Before you come to that I have one question with re 
spect to the last statement which you made that the Federal Trade 
Commission already has jurisdiction over misrepresentations which 
are made. Can you tell me has the Federal Trade Commission ever 

taken any action against any automobile dealer because of the listing 
of a so-called phantom freight charge? 

Mr. Krvrwrr. No, sir. The complaints received from dealers of 
that character have been very sparse indeed, I think for obvious rea- 
sons. Also I think it is fairly clear that the dealers have not been de- 
ceived by any form of billing now used by the manufacturers. Absent 
the question of deception, it is difficult to see how there might be a 
violation of the law under such circumstances 

Mr. Krein. In other words, the position taken by the Commission is 
that even though it is a misrepresentation to claim that a certain 
amount is for freight, the fact that the dealer is not deceived by that 
since he knows it is a so-called phantom freight charge, no action would 
be taken by the Federal ‘Trade Commission. 

Mr. Kinrner. The Commission would, of course, be interested in 
securing evidence of actual misrepresentation and would consider the 
taking of appropriate action under those circumstances, but I simply 
point out that in most instances there appears to be no deception. 
Perhaps that is one reason why the dealers have not complained, 
because they are not deceived. 

Mr. Kier. Under the law as it presently exists the Federal Trade 
Commission could not take any action unless there were some de- 
ception. 

Mr. Kintner. Yes, that is right. Under certain of our statutes we 
can take action, particularly in the field of false and misleading ad- 
vertising in the absence of deception, but here we have a practice 
where in my judgment there would have to be some indication of actual 
deception. 

Mr. Kixrn. You may proceed. 

Mr. Krntner. With respect to H. R. 6544, a bill to amend the 
Federal Trade Commission Act to permit certain contracts and agree- 
ments establishing exclusive representation by distributors in speci- 
fied geographical areas and requiring such distributors to sell only in 
these areas, the proposed amendment to the Federal Trade Commission 
Act would exempt from that act and from the antitrust acts anv con-. 
tracts or agreements providing that a distributor shall have the ex- 
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clusive right to sell, in a specified geographical area, a commodity in 
free and open competition with the commodities of the same general 
class produced or distributed by others and would similarly exempt 
any contracts or agreements providing that a distributor shall refrain 
from selling such a commodity outside a designated geographical area. 

With respect to the first provision, exclusive representation con- 
tracts are not in themselves illegal. In the absence of a monopolistic 
scheme or program or combination in restraint of trade, a manufac- 
turer may sell his products to whomever he pleases. Section 2 of the 
Clayton Act provides: 

That nothing herein contained shall prevent persons engaged in selling goods, 
wares, or merchandise in commerce from selecting their own customers in bona 
fide transactions and not in restraint of trade. 

The first part of H. R. 6544 is objectionable, however, because it 
would broadly exempt exclusive representation contracts even where 
they constitute an integral part of a monopolistic program or com- 
bination in restraint of trade. 

The second provision, exempting restriction as to the area in which 
a purchaser may resell, would legalize a practice which, among 
others, was made the subject of civil action 18216, filed by the At- 
torney General on December 15, 1954, United States v. Philco Corp. 
The complaint there charges that a manufacturer may not lawfully 
restrict the customers to whom, or the territory within which, a pur- 
chaser may resell the manufacturer’s products. 

Mr, Kuer. Will you yield there for a moment. Has that case been 
decided ? 

Mr. Kintner. I am not sure. I believe it is still in litigation. 

Mr. Kien. Will you notify the staff of the status of that case? 

Mr. Kintwner. I will furnish an answer to your question for the 
record at this point, if I may do so. 

(The information to be supplied follows :) 

FEDERAL TRADE COMMISSION, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., May 15, 1956. 
Re April 18, 1956, testimony on H. R. 6544. 


Hon. J. PERCY PRIEST, | 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DeAR Mr. CHAIRMAN: During testimony for the Federal Trade Commission 
before your committee on April 18, 1956, on H. R. 6544, reference was made to the 
case of U. S. v. Philco Corp. I promised to advise you of the current status of 
this case, 

The Department of Justice informs me that this case is still pending in the 
trial stage. The last action was a notice for taking depositions in April 1956. 

I hope that this will permit your committee’s staff to complete the record on 
the April 18 hearings. 

With highest regards. 

Sincerely yours, 
Eart W, KINtTNER, General Counsel. 


Mr. Kintner. The legislative proposal under consideration would 
create additional exemptions to the national policy expressed in the 
antitrust laws against permitting contracts, agreements, combina- 
tions, or conspiracies in restraint of trade. The Federal Trade Com- 
mission believes it undesirable to create exemptions of this kind. 

For these reasons the Commission can not recommend the enact- 


ment of H. R. 6544. 
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Mr. Kuern. Will you pause there for a minute. I think I have 
mentioned previously that I could not understand how an exclusive 
contract between a manufacturer and a dealer on some article for 
sale, where the representative of the manufacturer was given an ex- 
clusive area or territory, violates the antitrust laws, but you have 
cleared that up. In other words, it makes no distinction as to whether 
it a monopolistic trend. I believe that is the language which was 
used. 

Mr. Kinrner. Yes, sir. 

Mr. Kern. It is not in restraint of trade. 

Mr. Krntner. There is a permissive policy in the law that a manu- 
facturer may freely choose the customers with whom he desires to 
deal, but where that manufacturer attempts to police the customers 
with whom his customers deal, then the courts have held that to 
be a restraint on trade. Indeed, that was a restraint on trade under 
the common law, and it has been written into our antitrust laws and 
into our court cases in this country. 

It is in my judgment a good principle and one that promotes com- 
petitive free enterprise. 

Mr. Kixrn. You may proceed to H. R. 2688. 

Mr. Kintner. With respect to H. R. 2688, a bill to amend the Fed- 
eral Trade Commission Act with respect to certain contracts, agree- 
ments, or franchise to enable manufacturers of automobiles and trucks, 
and their franchise dealers, to protect their goodwill in the business of 
manufacturing and distributing automobiles and trucks, made or sold 
by them, by restricting franchise dealers from reselling to certain un- 
authorized persons. 

The proposed amendment to the Federal Trade Commission Act 
would exempt from the antitrust acts any contract, agreement, or fran- 
chise by which any franchised dealer agrees with the manufacturer 
by whom franchised not to resell any current model motor vehicle of 
that manufacturer to any motor vehicle dealer other than one fran- 
chised or authorized by that manufacturer. It would further permit 
« manufacturer of motor vehicles to enforce any such agreement by 
refusing to sell to, or canceling the franchise of, any dealer who know- 
ingly violated the agreement. 

The Sherman Antitrust Act expresses the national policy against 
permitting any contract, combination in the form of a trust or other- 
wise, or conspiracy, in restraint of trade. The legislative proposal 
under consideration would create an exception to this policy in that 
it would authorize a restraint of trade by contracts or agreements be- 
tween a motor vehicle manufacturer and its dealers. The Commis- 
sion believes it undesirable to create exemptions of this kind to the 
antitrust laws and the basic policy of free competition expressed 
therein. 

Passage of H. R. 2688 would be a signal for other segments of our 
economy to press for special dispensations of a similar nature and 
would initiate further encroachments upon our national policy of free 
competition. 

The right of a person engaged in trade to select his own customers 
is an important concept within the principles of the antitrust laws. 
This is demonstrated by the inclusion in section 2 of the Clayton Act 
of the proviso “That nothing herein contained shall prevent persons 
engaged in selling goods, wares, or merchandise in commerce from 
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selecting their own customers in bona fide transactions and not in 
restraint of trade.” 

This right of the individual to select his own customers was deemed 
so basic that its inclusion in the Clayton Act was over the protests of 
some proponents of the bill who thought its inclusion would weaken 
the act by premene a means whereby sellers might evade its provi- 

using to sell to persons who insisted on their rights under 


sions by re 
the act. 

For these reasons the Federal Trade Commission cannot recommend 
the enactment of H. R. 2688. 

That, sir, concludes the formal presentation on these bills which I 
have been authorized to make on behalf of the Federal Trade Com- 
mission. 

Mr. Kuie1n. Has the Commission received any complaints in the 
past from authorized automobile dealers about what they though was 
unfair competition due to bootlegging of automobiles ? 

Mr. Kintner. I am not briefed on the number of complaints of that 
character which have been received, but I am advised that there have 
been few such complaints over the years. 

Mr. Kuen. Can you see any violation of the Federal Trade Com- 
mission Act or of the antitrust laws—— 

Mr. Kintner. Because of the so-called bootlegging, sir? 

Mr. Kiet. Yes. 

Mr. Kintner. No, sir; I cannot under existing law. 

Mr. Kxie1n. [agree with you. I think you might also agree that this 
is an industry problem. 

Mr. Kinrner. It is. 

Mr. Ket. It is my opinion, as I stated here before, that situation 
could have been controlled by the automobile companies, but I don’t 
suppose we can blame them. They want to sell as many cars as they 
possible can. 

Mr. Kintner. If I may depart at this point from the Commission’s 
formal presentation to this committee and speak personally from my 
own experience, I would say that the hearings here on the Hill during 
the past few months have had a most salutary effect in bringing to the 
auto manufacturers and to their dealers a greater measure of under- 
standing of the mutual problems that they Sie. and from what I am 
able to hear and observe concerning the results of these hearings here 
on the Hill there has been some adjustment of the relationship between 
the auto manufacturers and the dealers. 

I would hope that that adjustment may continue so that the pe 
lems existing in this industry could be worked out on a mutual and 
voluntary basis between the dealers and the manufacturers without 
resort to exemptions to the antitrust laws. 

Mr. Kern. I have found and, as a matter of fact, we have had testi- 
mony before the committee that the mere introduction of the Hinshaw 
bill had a salutary effect of bringing about a readjustment of freight 
rates. I think Mr. Hinshaw and the Congress deserve some credit 
for it. Actually of course while they have decreased the freight rates 
to some areas, they have also raised the price of the car. I don’t know 
whether the public has actually gained anything by it, but there is no 
doubt that at least it is a more realistic approach to this problem. I 
felt greatly aroused when my attention was called to the ppeerin in 
the industry of setting an arbitrary figure as freight. Certainly it 
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was not the exact figure that they paid for freight. I understand 
there have been some adjustments and that they may continue. 

Mr. KuInTNeER. It has been, sir, a most knotty problem which un- 
doubtedly require adjustment and understanding on the part of both 
the manufacturers and the dealers. I join with you in your observa- 
tions with respect to the effect of Congressman Hinshaw’s bill. I 
have the greatest respect and admiration for the Congressman. [| 
know that his feelings on this subject come from the heart and that he 
is sincerely interested in ironing out a difficult problem. I feel, too, 
with you, that the mere introduction of the bill and its consideration 
here on the Hill has caused a considerable improvement to be made 
in this problem. 

Mr. Kern. I think you heard part of Senator Bennett’s testimony, 
did you not? 

Mr. Krnrner. I heard part of it; yes, sir. 

Mr. Kern. Would it violate the antitrust laws if the automobile 
manufacturer and the dealer entered into an agreement that only 
the authorized dealer could issue a warranty on the sale of a new 
car, which would mean that a person buying a new car from an unau- 
thorized dealer, or so-called bootlegger, would not be able to get the 
service attendant upon the purchase of a new car from an authorized 
dealer. 

Mr. Krnrner. That presents a question to which T have not given 
thought. My horseback opinion, on the basis of the limited facts that 
I have before me, would cause me to wonder whether or not there 
might be some elements of restraint of trade in such an understanding. 

Mr. Kirin. There might be. I had not gone into it that deeply, 
either. But it seemed to me that that might be a way of solving 
this problem. 

Mr. Krntner. It undoubtedly would do much to destroy the boot- 
legging situation existing in the industry, but I have serious doubts in 
my mind whether or not such an arrangement would be legal under 
the antitrust laws. 

Mr. Kern. I have not seen the bill that Senator Bennett has intro- 
duced in the Senate and which his colleague from Utah will introduce 
here in the House, but I assume that we will obtain the views of your 
Commission on that when it is introduced in the Congress. 

Mr. Kintner. I assure you, Mr. Chairman, that the Commission 
will give careful consideration to this bill and its implications, 

Mr. Kuetn. I am sure you will, as you always do. 

Mr. Bennett. The Federal Trade Commission is opposed to these 
bills which we are considering, it is not ? 

Mr. Krntner. Yes, sir, the Commission is. 

Mr. Bennett. Is it the position of the Commission with respect 
to the phantom freight bill that if the manufacturer represents as 
freight something which is not freight, that such a representation 
would be misleading and would be a violaion of present law? 

Mr. Krntner. Where there is indication that the vendee is deceived 
by such misrepresentation. 

Mr. Bennett. It not only has to be a misrepresentation, but it has 
to deceive the person who pays the freight ? 

Mr. Kintwner. That is right. 

Mr. Bennett. In that case that would be a violation of the present 
law? 
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Mr. Kintner. That is right. 

Mr. Bennett. There is no violation of present law if the manufac- 
turer of any article charges as freight something which is not freight 
if the purchaser understands or is not deceived by that charge? 

Mr. Kinrner. Put bluntly in that way the answer would be “No,” 
but as a matter of practice, the Commission, if it received allegations 
that there was misrepresentation in the billing of automobiles would 
certainly investigate the situation most carefully and attempt to 
discover whether there was either actual deception or a tendency to 
deceive. 

Mr. Bennett. The whole thing is predicated on deception. 

Mr. Kintner. Yes, sir. 

Mr. Bennett. If there is no deception, there is no violation. 

Mr. Kintner. No deception or a tendency to deceive. 

Mr. Bennerr. Mr. Hinshaw proposes a flat prohibition against 
charging the purchaser of the article any more in freight than the 
manufacturer has actually expended. 

Mr. Kintner. I understand that is correct. 

Mr. Bennetr. Would that proposal be in violation of any existing 
laws or on what basis do you object to that bill? That is not clear to 
me. Is it a matter of enforcement; is it a matter of being in violation 
of some present law, or what ? 

Mr. Kintner. The Federal Trade Commission states in its sub- 
mittal to the Congress that any application of the prohibition of these 
bills could be avoided by not stating any specific amount as being 
freight or transportation charges, and if this were done there could 
be no amount which could be said to be represented as or attributed to 
freight or transportation charges. In other words, the Commission 
feels that were this bill to be adopted, it could easily be avoided. 
Secondly, the Commission 

Mr. Brennerr. Before you leave that, my question is directed to 
another phase of it, whether the bill itself, irrespective of whether it 
can be circumvented, is a violation of existing law. 

Mr. Kintner. Not at all, sir. 

Mr. Bennetr. Your opposition is predicated on the fact that it 
would not be enforcible ? 

Mr. Kintner. Our opposition is predicated upon what we feel is 
the impracticability of the bill. We see of course that it would make 
unlawful a representation that a certain amount is freight when 
that is not so, regardless of whether or not the dealer is deceived. 
Such a law would be quite consistent with the existing trade regula- 
tion laws. There are instances where deception is not required. I 
point out the latest oleomargarine amendment, where the Congress 
has set up a per se type violation of the law, not requiring deception. 
I believe that this instant bill would be somewhat of that character, 
per se in nature. So there is precedent for that approach to the 
pre »blem. 

Mr. Bennett. But you feel it is an impractical approach as far as 
this particular legislation ? 

Mr. Kintner. Yes, sir; we do: First because we think it could be 
fairly easily avoided; and secondly, because it presents certain prob- 
lems with respect to transit rates, such as milling, fabrication, or 
storage. I have outlined those technical problems—and they are 
somewhat technical—in the report I have just made here. 

77353—66——23 
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Mr. Bennett. Would the bill be constitutional in your opinion if it 
is directed only to one type of manufacturer 

Mr. Kinrner. There is a real question of constitutionality involved. 
However, I have observed that over the years the courts have tended 
to give to the Congress a great deal of latitude with respect to contro] 
of interstate commerce. The main thrust of the court cases is to 
uphold, if it is at all reasonable, any bill which imposes a limitation 
upon interstate commerce. 

So, based upon my knowledge of what the courts have done in the 
pene in this area, I would say that in my personal judgment the likeli- 

100d of this law’s being constitutional would be somewhat good, al- 
though I recognize at the same time that a serious question could 
be raised. 

Mr. Bennerr. As a practical matter, if it is desirable to put such 
a prohibition as this in law, should it not logically apply across the 
board to every type of manufacturer? In other words, should it not 
apply to any manufacturer who adds freight or delivery charge to 
the cost of his product? 

Mr. Kinrner. Yes, sir; you are quite right. There is a consider- 
able amount of logic on your side that one industry not be singled out 
for special attention. I assume, as has the Commission, in reporting 
on this bill, that the Hinshaw bills were not meant to require that a 
manufacturer sell f. o. b. mill with delivery costs separately stated 
or, for that matter, to state separately any delivery charges on goods 
sold. We believe that the effective operation of our competitive free 
enterprise system requires that manufacturers be free to choose the 
pricing method which best suits their needs. 

Mr. Bennerr. But if you are going to prohibit a manufacturer 
in any case from charging as freight something which is not paid by 
ave as freight, it seems to me that that ought to apply across the 

ard. 

Mr. Krintner. We don’t understand that this bill would prohibit 
or institute particular types of charging on the part of the manu- 
facturer. 

Mr. Bennett. It does or does not? 

Mr. Kin ner. It does not. We understand that the bill merely 

rohibits the labeling as freight charges which are in fact not freight, 
but something else. 

Mr. Bennett. I understood that the bill was intended to prohibit 
a manufacturer from collecting from the person he sold the automo- 
bile to any more as freight than he actually paid as freight. 

Mr. Kinrner. The bill says that it is an unfair method of compe- 
tition and an unfair or deceptive act or practice in commerce for the 
manufacturer of motor vehicles to charge or collect from a person 
to whom such manufacturer sells any such motor vehicle in commerce 
any amount “represented as or attributed to the freight or transpor- 
tation charges to the extent that such amount is in excess of the actual 
cost to such manufacturer of the freight or other transportation 
charges incurred in making delivery of such motor vehicle to such 

erson. 

I take it that the key phrases in the bill there are “any amount rep- 
resented or attributed to freight.” So there would have to be a mis- 
oe or a false attribution in order to raise a violation of 
the law. 
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Mr. Bennerr. But that language is modified by the next phrase 
which says “to the extent that such amount is in excess of the actual 
cost.” As I understand Mr. Hinshaw’s intention, it is simply to pro- 
hibit the charging of more freight to the consumer than the manu- 
facturer pays in freight. 

Mr. Kintner. If that be the case I would respectfully suggest that 
this committee seriously consider a redraft of this bill. 

Mr. Kixe1n. Would it change your view if that were the objective 
of the bill? 

Mr. Kintrner. No, sir. Of course the Commission would want to 
make further comment upon the bill if it were drastically altered, but 
1 am inclined to think that the comment of the Commission would be 
equally applicable in principle, because the bill as the Congressman 
appears to understand it would in my judgment require a manu- 
facturer to engage in a certain type of selling and would inhibit the 
manufacturer from choosing the pricing method which he thought 
best suited for his needs. 

Mr. Bennerr. Has your Commission given consideration to the 
present Paes methods of the automobile companies as far as freight 
and delivery charges are concerned ? 

Mr. KinrNer. Sin, we have not investigated the automobile industry 


in recent years or recent months. I understand that for some time 
the Department of Justice has had an industrywide investigation of 
the automobile industry, and in circumstances of that nature where 
the other antitrust agency is engaged in such investigation, the Trade 
Commission does not attempt in any way to duplicate the efforts. Our 
investigative efforts in past months have been leveled largely at the 


situation in the automobile accessories industry rather than the auto- 
mobile vehicle industry. 

The Commission did, in 1939, make an exhaustive report to the 
Congress on the motor vehicle industry, but it has made no study of 
this character since that time. 

Mr. Bennerr. I am sorry I wasn’t here when you commented on 
the bootlegging bill, so called. I understand you are opposed to that 
bill, too. 

Mr. Kintner. The basic objection, sir, is that this creates an ex- 
emption to the antitrust laws and that the Commission is opposed 
generally to exemptions or watering down the antitrust laws as they, 
now exist, and further that the Commission feels that singling out 
one industry for such specific treatment would possibly lead other 
industries to seek like favors at the hands of the Congress, 

Mr. Bennerr. Do you regard it as being against the public interest 
to relax the antitrust laws as you say the bootlegging bill would do? 

Mr. Kintner. Yes, sir; I do. 

Mr. Bennerr. On what is that based? The right of the public to 
buy as cheaply as they can buy, wherever they can buy? Is that what 
it is based on or what is the reasoning ? 

Mr. Kintner. Not only the right of the public to select the dealers 
from whom it will buy, et the right of the dealers to sell to whom 
they choose. 

Mr. Bennett. In other words, you feel it is as important for a dealer 
to be able to sell to whom he chooses as it is for the public to be able 
to buy from whom it chooses ¢ 
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Mr. Kintner. Yes, sir. I realize that there are practical problems 
in this industry, that the automobile dealers are set up so that in 
addition to selling new automobiles, they furnish a great many services 
which the so-called bootlegger seller of new cars cannot or will not 
furnish, and that there is a considerable public interest in the well- 
being of these automobile dealers scattered throughout the country, 
that the bootlegging has become a serious problem with respect to 
these dealers. We realize all that at the Federal Trade Commission, 
and yet, as I have stated we hope that the automobile dealers and 
manufacturers can iron out the problem on a voluntary basis within 
the context of the existing antitrust laws. 

I personally feel that the least amount of Government regulation of 
business that we can get along with in this country of ours, the better 
off the country will be, of course recognizing full well that a certain 
amount of regulation is necessary for the good of the public and the 
good of business. 

I am personally against excessive Government regulation of busi- 
ness. I think that excessive Government regulation of business is apt 
to lead to socialism or the cartel type of situation that we have abroad. 
I am not suggesting, of course, that this bill would have such dire 
results, but in principle it does constitute an exemption to the anti- 
trust laws, and if that exemption is permitied to other industries, if 
the trade commission is given and the Antitrust Division is given 
mereasing roles over the regulation of business, then the final result 
could well be one which would not be good for the free-enterprise 
system or good for the Nation as a whole. I hasten to add that these 
remarks are my own, constitute my own thoughts and do not neces- 
sarily reflect the views of the Federal Trade Commission. 

Mr. Bennerr. Of course the dealers are faced with a serious prob- 
lem. They feel that the bootlegging bill is of such importance to 
them that it involves in a good many cases their survival in business. 
It has been a serious problem with many dealers. I think the com- 
mittee is interested in doing something about that particular problem 
if there is any way that it can be done without adversely affecting the 

ublic, because these dealers represent an important segment of small 

usiness throughout the country. It is important to them and impor- 
tant to our economy that they be able to survive and not be put out of 
business by practices which certainly would seem to be very unfair as 
far as they are concerned. 

Mr. Kintner. If I may repeat in substance what I said to the chair- 
man prior to the time you entered the room, I believe that the hearings 
over the past few months on this problem here in Congress have had 
a most salutary effect, have resulted in a better understanding between 
the automobile manufacturers and the automobile dealers of their re- 
spective problems, and have resulted, I am sure, in some measure, per- 
haps a substantial measure, of the solution to those problems. I think 
this inquiry perhaps has done more than any particular bill might 
have done had it been passed, and has achieved that within the context 
of the existing law. 

Mr. Bennett. I am glad to hear you say that because I feel that 
way about it, and I believe the chairman likewise feels that way. I 
think these hearings have had a salutary effect. 

Mr. Krntner. The Congress is the great bulwark against not only 
an over-regulation-minded government generally, but it is a great 
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forum for bringing the pressing problems of the people to the attention 
of the public generally and of those who may voluntarily solve those 
problems. I think that the Congress, both Ara has achieved for 
the whole automobile industry and for the public a major number of 
benefits for the future of the automobile industry in holding these 
hearings on the Hill. 

Mr. Kien. Thank you very much, Mr. Kintner. We appreciate 
your coming here. 

Mr. Kintner. Thank you, sir, for your courtesy. The Federal Trade 
Commission has always found this committee to be one of the best 
informed in the Congress, and it is always a pleasure to work with this 
committee and with its excellent staff. 

Mr. Kuern. At this point I will offer a statement submitted by 
Danzansky & Dickey of Washington, D. C., general counsel of the 
National Independent Automobile Dealers Association. 

Mr. Bennett. I want to ask on the record is that the National Asso- 
ciation of Automobile Dealers or is that a different one? 

Mr. Ktern. That is entirely different. This is the National In- 
dependent Automobile Dealers Association, composed of used car 
dealers, as I understand it, and authorized dealers. In other words, 
they have among their membership some of these so-called bootleggers 
and they are opposed to this bill. 

(The statement referred to follows :) 


STATEMENT OF DANZANSKY & DICKEY, GENERAL COUNSEL OF THE NATIONAL 
INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION 


Mr. Chairman and members of the committee: This statement is being sub- 
mitted on behalf of the National Independent Automobile Dealers Association 
by its general counsel, Danzansky & Dickey of Washington, D. C. It is directed 
primarily toward H. R. 2688 dealing with so-called automobile bootlegging. The 
association is opposed to any such legislation. 

As we understand the bill, it would exempt from the antitrust laws any 
contracts, agreements, or franchises which stipulate that the new-car dealers 
will not resell new cars except to the public and other authorize dealers. It 
would allow any automobile manufacturer to cancel the franchise of any of its 
dealers to sell current-model automobiles made by the manufacturer to any- 
body engaged in the new- or used-car business other than a person operating 
under a franchise from that manufacturer. 

As spokesmen for the National Independent Automobile Dealers Association 
and its members, and representing all of the reputable independent dealers in all 
48 States, even though they are not all members of our association, we would 
like to tell you that the independent dealers are not fighting with anyone but 
deeply feel that the great economic interests that they all represent should be 
left alone. 

We agree that there are great and glaring inequities in the franchised dealer’s 
relationship with the manufacturer. We feel that action should be taken 
immediately to correct these inequities—but this action should not be on an 
imposed legislative basis but on a voluntary industry basis, with the leaders 
of this great industry using their imaginative minds and optimistic outlook 
for the future with an enthusiastic approach to these problems and do some- 
thing about them immediately for the good of all the industry—and certainly 
remember that what’s good for the consumer is good for everybody. 

We are strongly against the manufacturer putting phantom freight or any 
other hidden charges in their billing to the dealer. We feel that the publicity 
derived from your committee’s investigation will fully eliminate this practice. 
As you place the spotlight of public opinion on these inequities, they will clear 
themselves up. Laws that are made in an attempt to stem the natural economic 
law of supply and demand are doomed to failure. This failure can come either 
from wanton disregard or through the use of well-known legal loopholes. For 
example, what would prevent the manufacturer from increasing the price of his 
automobile to cover this phantom freight loss? As a matter of fact, this is 
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already being rumored in the trade. So here, too, even with such a glaring 
inequity, we do not feel legislation is the answer. 

The independent car dealer has been accused of being guilty of bootlegging, 
The imdependent dealers as an industry strongly oppose the use of this term 
and feel that they have been grossly mistreated by this accusation. The term 
was used to reflect on the independent automobiles dealers’ operation and to 
try to mislead the public into believing that they were guilty of some great 
wrong-doing. The independent dealers are honest, reputable, taxpaying citizens, 
They are family men and a credit to every community in which we live. 

It can’t be unethical, and you can’t make it illegal, for an independent auto- 
mobile dealer to buy from whatever source possible and, in turn, sell to the 
consumer at the lowest price possible. We do not say that any franchised dealer 
should or should not sell an independent car dealer a single automobile. 

You don’t burn down a house just to rid yourself of a little dirt in the base- 
ment. Once the lights have been turned on the inequities, the housewife will 
find the dirt and clean it out without such drastic measures as have been 
proposed. 

For example, the automobile manufacturer can clean up his automobile dis- 
tribution plan, his overproduction, and the pressure he uses to make the fran- 
chised dealer clear his inventory. There have been examples of franchised 
dealers being forced'to register cars as being sold to a nonexistent public in order 
to maintain the manufacturer's registration leadership. You uncover it, and 
they’ll have to clean it. 

We strongly urge you, Mr. Chairman, and your committee to consider all 
phases of the automobile industry and especially consider what is best for the 
American people. We are strongly against any legislative action aimed at any 
segment of our industry. The American people have a right to buy their auto- 
mobiles—new or used—from whatever dealer offers them the best deal. The 
fact that there is now a buyer’s market rather than a seller’s market does not 
warrant the Federal Government putting a protective umbrella over the indus- 
try or any segment of the industry at the expense of the American people. 

We feel that our country was founded on a principle of liberty and of free- 
dom of choice in the market place. We further feel that the economic strength 
of our future lies in the advancement of free and competitive enterprise—not 
its restriction. To create a monopoly through legislation is in direct opposition 
to the principle of our great antitrust laws. 

A few years back, all independent car dealers wanted to be franchised dealers. 
That has changed. Due to factory pressure, factory regulations, and factory 
control, many franchised dealers—if they could profitably change over (and 
many are doing it)—-would like to become independent dealers. 

We admit that there are some disreputable and unethical independent dealers 
that are still operating. The independent dealers are cleaning up this situation 
themselves and working night and day to further raise the spiraling reputation 
level of the independent dealer. We realize that there are some unethical and 
disreputable franchised dealers, too. That situation should be cleaned up also. 
We do not need legislation to do this cleaning job. The industry can police 
itself with the help of local laws against fraud and misrepresentation. The 
code of ethics of the National Automobile Dealers Association is a byword all 
over America. We deplore any dealer, new or used, that can’t operate within the 
scope of these great points for the protection of the public. 

We see no reason for the sought-after exemption except as a means of pre- 
serving the present system of new-car distribution. If the franchised dealers 
are so fearful of the competition of the independent nonfranchised dealer and 
feel that the franchise system is the only proper method of new-car distribution, 
why don’t they go the whole way in getting the Federal Government to protect 
them and seek complete regulation of their businesses such as public utilities 
have? It has been traditional in our American system of economic laws that 
where exemptions have been granted from the antitrust laws, which are basic 
to our methods of production and distribution, the industries or groups obtaining 
these exemptions have been subjected to Federal regulatory boards or agencies 
so that the public interest might be protected in the absence of the competitive 
factors which would otherwise protect the public. We think the legis’ation 
which you gentlemen are now considering might well necessitate further legisla- 
tion of such a regulatory nature, and we do not feel that is proper or warranted 
under the present circumstances. 

In 1955 with the manufacturer breaking all records in production, records 
were broken in sales but not on a basis of real selling. Through short down- 
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payments and, in a world of cases, with no downpayments, and up to 36 
months to pay, and through pressure from the factories, the car dealers sold 
all of the potential buyers in 1955 and 1956 and most of the potential buyers of 
1957. This year, 1956, they are trying to reach the part of the 1957 potential that 
is left. In too many cases they are using unethical advertising, overallowances, 
and padded prices to reach some of the 1958 market. Profit per unit is the 
lowest in the country’s history. Repossession losses per unit and repossession 
frequency are the highest they have ever been. 

Our industry’s problems can be solved not with legislation but with optimism, 
enthusiasm, and an approach to sound business principles, not only individually 
but collectively. We have got to plan for the future—not just discuss the past. 
It cannot be solved by protecting the monied interest and great vested fortunes. 
It must be solved by consideration of what is best for the people, and what is 
best for the people is what is best for our country. We congratulate the com- 
mittee on its judicious use of the spotlight of public opinion. Help us, with 
this light, to clean our houses, but keep Federal regulation out of our business. 

To sum up, we do not feel that Federal legislation of the type embodied in 
H. R. 2688 is in the public interest. It may easily result in freezing a pattern 
of distribution which may have outlived its economic usefulness. If this method 
of distribution is in the best interests of the public—that is, the exclusive 
franchised dealer method—then it does not need legislative protection by the 
Congress of the United States. If it is not in the public interest, it is our 
opinion that the Congress should not allow itself to be used as the protector 
of special interests at the expense of the American public. 


Mr. Bennett. Does this close the hearing, Mr. Chairman? 

Mr. Kure. As soon as you make your statement, Mr. Bennett, the 
hearing will be adjourned until May 2 at 10a. m., at which time Judge 
Barnes, who is the head of the Antitrust Division of the Department 
of Justice, will testify in opposition to these bills, and also Members 
of Congress who wish to make statements will be heard. 

Mr. Bennett. I want to say, Mr. Chairman, that I had a telegram 
yesterday or the day before from the secretary of the Michigan Auto- 
mobile Dealers Association urging my support of the bills which the 
committee is now considering. I wired a reply reminding them that 
each of the automobile companies or some of the automobile companies 
have testified with respect to a number of changes in policy regarding 
matters that come within the purview of the bills we are considering 
and consequently I thought it would be well for the Michigan Auto- 
mobile Dealers, who come from my State, to present their views to 
the committee by way of rebuttal if they so desired. 

I have not had a reply from the Michigan Automobile Dealers Asso- 
ciation, but I feel that they or the national association, if they desire, 
should have the right—in fact, I really feel they owe the committee 
the duty—to come here and reexpress their views on these bills, espe- 
cially in view of what has occurred with respect to changes of policy 
as set forth by the various companies that have testified. 

Mr. Kuern. The only point I would like to make to the gentleman 
is that of course if we are ever to close these hearings, we can’t keep 
them open indefinitely to permit people who have already testified 
to come in and state whether they have changed their views. I have 
no objection, however. 

Mr. Bennett. I am not suggesting that we keep the hearings open 
indefinitely. I merely make this statement to advise the National 
Association of Automobile Dealers, as one member of the committee, 
that they ought to have the opportunity and I personally feel they 
should express their views if they care to do it by way of a statement 
at some convenient time between now and May 2 or the date that you 
receive the last testimony. 
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Mr. Kuern. I would go further than that and say that anybody 
who wants to submit a statement either for or against these bills has 
the right to do so at any time prior to May 2, which is the time that 
we shall close the hearings. 

The hearing stands sees until May 2. 

(Whereupon, at 3: 10 p. m., the committee was recessed, to reconvene 
at 10 a. m., May 2, 1956.) 
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WEDNESDAY, MAY 2, 1956 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMERCE AND FINANCE OF THE 
CoMMITTEE ON INTERSTATE AND FINANCE COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 414, 
Old House Office Building, Hon. Arthur G. Klein (chairman of the 
subcommittee) presiding. 

Mr. Kien. The committee will come to order. 

We will now hear from Hon. Stanley N. Barnes, Assistant Attorney 
General, who will give us the position of the Department of Justice on 
the pending legislation. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION OF THE 
DEPARTMENT OF JUSTICE 


Mr. Kiern. You may proceed. 

Mr. Barnes. I appear today, Mr. Chairman, at your request to 
testify concerning four bills relating primarily to the automobile in- 
dustry which have been the subject of extensive hearings by your 
subcommittee. 

The first is H. R. 2688, the so-called antibootlegging bill. It would 
amend section 5 (a) of the Federal Trade Commission Act by adding 
two new subsections. The new subsection (6) would provide that 
nothing in any of the antitrust statutes shall render unlawful any 
contract or franchise by which a dealer in new motor vehicles agrees 
with the manufatcurer that such dealer will not sell a current model 
motor vehicle to anyone in the business of selling new or used motor 
vehicles other than one who is operating under a franchise agreement 
with such manufacturer. The new subsection (7) would provide that 
nothing contained in any of the antitrust statutes shall make it unlaw- 
ful for a manufacturer of motor vehicles to enforce any agreement 
authorized by the new subsection (6) by refusing to sell to, or by cancel- 
ing the franchise of, any dealer who knowingly violates the agreement. 

The second is H. R. 6544, the so-called territorial security bill. It 
would amend section 5 (a) of the Federal Trade Commission Act by 
adding two new subsections. The new subsection (6) would provide 
that nothing contained in any existing statute shall render unlawful 
any contracts in which a manufacturer agrees that his distributors 
shall have the “exclusive right to sell, in a specified geographical area, 
a commodity produced by said manufacutrer which is in free and open 
competition with commodities of the same general class produced or 
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distributed by others.” The new subsection (7) would provide that 
nothing contained in any existing statute shall render unlawful any 
contracts “in which a manufacturer requires his distributor to agree 
that he will sell only within a designated geographical area and will 
refrain from selling outside said area, the commodity produced by said 
manufacturer which is in free and open competition with commodities 
of the same general class produced or distributed by others.” 

Third, H. “R. 528, the so-called phantom freight bill, would amend 
section 5 (a) of the Federal Trade Commission Act by making it 
an unfair method of competition for a manufacturer of motor vehicles 
to charge or collect from a buyer any amount represented as or attrib- 
uted to freight or transportation charges in excess of the actual 
freight or transportation costs incurt red. 

Finally, H. R. 765, also deals with so-called phantom freight. It 
would amend section 5 (a) of the Federal Trade Commission Act by 
making it an unfair method of competition for a manufacturer of 
any product to charge or collect from a buyer any amount represented 
as or attributed to freight or transportation charges in excess of the 
actual freight or transportation costs incurred. 

I now turn to a consideration of H. R. 2688. It would outlaw what 
has come to be called bootlegging in the automobile industry, The term 
“bootlegging” is used by some to describe the sale by franchised dealers 
of new automobiles to used-car dealers for resale to consumers. I 
think that the use of this term is unfortunate in that it implies that 
the franchised dealers who have engaged in the practice of wholesaling 
new cars and the used-car dealers to whom they sold them are un- 
ethical. 

In my view, used-car dealers are very important members of the 
business community and suffer no greater disposition to engage in 
unethical practices than other businessmen. It has been a tradition 
in the automobile industry in this country that those who are unable 
to afford new cars are able to obtain excellent private transportation 
by means of a used car. The market for used cars has been an indis- 
pensable base on which the volume of sales of new cars has been built. 
Without this market, the tradition of trading in the old car for the 
latest model would not persist and the resulting demand for new cars 
would be substantially reduced. I think, therefore, that the use of 
the term “bootlegger” as applied to both franchised and nonfranchised 
dealers, is both unfair and inappropriate. 

In testimony before this committee and the Senate Automobile 
Marketing Practices Subcommittee, it has been said that franchised 
dealers have been motivated to wholesale new cars either to make a 
quick profit or to meet sales quotas established for them by manufac- 
turers. Regardless of the motivation, its effect has been to create 
serious mere chandising problems for franchised dealers in many areas 
of the United States. 

I might add there that the peculiar situation exists that the fran- 
chised dealer who has spent the most money and who will give the 
most service is the one who is hardest hit by this activity. 

Before discussing the possible solutions to this problem, I should 
like to review some rec ent history in the automobile industry which 
appears to be relevant in understanding the causes of the problem. 
Although this involves some repetition of previous testimony, I feel 
that your committee desires a full exposition of my views. 
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From the end of World War II until 1953 the automobile industr 
was engaged in a strenuous effort to fill the backlog of demand which 
had accumulated during World War II and to expand its manufac- 
turing facilities to meet the largely unanticipated postwar expan- 
sion in demand. During that period of time, new car prices were 
relatively firm and new car dealers shared very substantially in 
the postwar prosperity. I shall not go into the figures on the aver- 
age percentage of return on investment of new car dealers during that 
period. It was very satisfactory and sufficient to make a new car 
franchise very much desired. During the last quarter of 1953, how- 
ever, inventories of new cars in the hands of dealers began to mount 
at a rapid rate. This mounting inventory tied up substantial 
amounts of the capital invested by dealers in their businesses. It 
became imperative for many dealers as a matter of sound business, 
and I might add there as a matter sometimes required by the terms 
of their franchise contract, to maintain a certain amount of cash 
on hand, so that their investments in inventories be reduced. The 
area in which “blitz sales” and so-called bootlegging became problems 
began shortly thereafter. 

Notwithstanding the difficult position in which many dealers found 
themselves, factory production continued at record levels. Some 
dealers who were not prepared for the transition to the intense com- 
petition among dealers and manufacturers which followed were 
unable to continue to operate at a profit. 

The continued high levels of production led even the strongest 
dealers on occasion to resist factory sales pressure to accept delivery 
of new automobiles. However, the amount of sales resistance avail- 
able to dealers whose franchises the manufacturers could terminate 
within 90 days or whose contracts expired at the end of each year was 
very limited. Dealers were confronted with the alternative of ac- 
cepting delivery of automobiles which were sometimes in excess of 
their retail business requirements or facing the possibility of ter- 
mination of their franchise contracts. Many dealers chose the 
former course and sought new outlets for the inventory which they 
were unable to move through retail channels. 

Another factor which encouraged sales of new cars by franchised 
dealers to used-car dealers was the long-established practice of auto- 
mobile manufacturers of adding a “delivery charge” to the f. o. b. 
price of the new car. The delivery charge has been based on the 
assumption, contrary to the fact in a majority of cases, that the 
car was shipped from a single basing point which was, in most cases, 
Detroit. The delivery charges in 1953 were at levels which made it 
possible to purchase a car in Detroit and drive it or tow it to distant 
points such as the west coast or Texas, which largely contributed to 
this problem, at a very substantial saving over the delivered price 
of the car in those areas. 

Neither driveaway nor tow-bar transportation of automobiles was 
aN suuuvvation in the automobile industry. To the extent that trans- 
portation of this type has not involved misrepresentation or fraud on 
purchasers, it appears to be a form of competition in the transporta- 
tion field which is entitled to its test in the market place. Charges 
that in some cases speedometers have been disconnected and damaged 
cars have been sold as new cars are, of course, very serious and warrant 
full prosecution under existing local laws relating to fraud and deceit. 
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I might interpolate that, to me, an interesting phenomenon for many 
years the purchaser going into a secondhand car lot always had to 
view with caution the number of miles on a speedometer, because the 
secondhand cars dealers had a habit of turning the speedometers back, 
to impress the possible purchaser with the lack of miles. The phenom- 
enon in the bootlegging days of last year was that new cars were on 
the secondhand car dealers lots and the speedometers were pushed 
ahead to indicate they had actually been driven when, as a matter of 
fact, they had not been so driven, in order to demonstrate that they 
were secondhand cars, hence could be advertised as such. 

This type of transportation grew up, however, out of some very 
simple and unrepealable laws of economics. It was cheaper, under 
existing manufacturer-established delivery charges, to drive a car 
from Detroit to many areas of the country than to pay the manu- 
facturer’s delivery charge. So long as this continued to be the case 
the economic pressures to avoid the manufacturer's delivery charge 
would persist. 

The automobile manufacturers had thus helped to create a situation 
which made the practice of wholesaling new cars both a matter of 
survival for some dealers and a very profitable business for used car 
dealers in locations remote from Detroit. By the spring of 1954 the 
traflic in new automobiles driven and towed from Detroit to used-car 
lots throughout the country began to create serious problems for 
franchised dealers. 

The franchised dealers were caught between their contractual obli- 
gations to the manufacturers and the mounting competition from 
used-car dealers who were able to sell new cars cheaper because they 
had far less overhead than the franchised dealer and a much lower 
delivery cost. Thus the franchised dealer was bound by his sales 
agreement to accept new cars from the manufacturer by whatever 
mode of transportation and from whatever point the manufacturer 
might select. At the same time, he was confronted with having to 
perform warranty work on automobiles sold by used-car dealers who 
did not have adequate service facilities. The franchised dealer’s 
sales agreement obligated him to perform warranty work on a car sold 
by his competitor at rates which barely covered his costs. In fact, 
some of the franchised dealers will insist that it did not cover his 
costs, that the work that was done in performance of the contractual 
obligations they could neither receive compensation for either from 
the individual for whom the work was done or from the manufacturer. 
They actually lost money. Faced with these problems, the franchised 
dealers, understandably, sought a solution. 

Parenthetically, it is my belief that there is nothing inherent in the 
antitrust laws which would or should prevent some adequate reason- 
able compensation passing from the selling to the nonselling dealer 
who must perform services. 

In February 1954, representatives of the National Automobile 
Dealers Association went to Detroit to discuss their problems with 
the manufacturers. As a result of these conferences, General Motors 
and Ford wrote letters to their dealers “deploring” the — of 
“bootlegging”. In the fall of 1954, they took the more effective step 
of revising their delivery charges to reduce the profit which could 
be made by drive-away and tow-bar transportation. 
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On March 22, 1954, General Motors submitted to the oh sentry 
of Justice a clause which it proposed to insert in its dealer sales agree- 
ments. This clause would have required General Motors dealers to 
refrain from selling at wholesale any current model General Motors 
vehicle without first offering to resell the vehicle to General Motors. 
The Department of Justice was requested to waive the institution of 
nail proceedings if it should subsequently determine to test the 
legality of the proposed clause. 

On March 30, 1954, I advised General Motors that the requested 
waiver would not be granted. My reason for taking this position 
was that such an agreement would, in the opinion of the Department 
of Justice, constitute an unlawful limitation on the persons to whom 
a dealer could resell products which he owns. 

I might add there that it goes right back to the very fundamental 
thesis of our law that what was known historically in England as 
the doctrine of equitable servitude and chattels should not be recog- 
nized in this country. Unlike real property which can be sold with 
an obligation inherent in it binding upon subsequent purchasers, we 
very early in our history rejected the proposition that had some au- 
thority of England that chattels could be so sold, and that personal 
Bie ah could be sold with something attached to it which would 
‘ind a subsequent purchaser. The early mimeograph and A. B. Dick 
cases established that in this country, wherein we rejected some con- 
siderable amount of pressure to permit chattels to be sold with these 
terms. 

Shortly after we declined General Motors’ proposal, representa- 
tives of the NADA commenced discussions with me to see if some alter- 
nate proposal to eliminate so-called “bootlegging” would be approved 
by the Department of Justice. 

On May 6, 1954, the NADA wrote to the Attorney General, sub- 
mitting a specific plan which, as their letter described, was intended 
“to eliminate the practice known as bootlegging”. This plan included 
a provision to be inserted in dealer sales agreements which would have 
bound dealers not to sell knowingly any current model motor vehicle 
to any person engaged in the business of selling new or used motor 
vehicles, other than to another authorized dealer selling the same 
make of vehicle. Failure to comply with this provision would have 
given the manufacturers the right to terminate the dealer’s sales 
agreement. 

NADA requested the Department of Justice agree to waive the 
institution of criminal proceedings under the antitrust laws if their 
preposed revision of franchise agreements between automobile manu- 

acturers and their dealers were adopted. I advised the NADA on 
May 27, 1954, that, after careful review of their proposal, I was unable 
to recommend to the Attorney General that the requested waiver be 
granted. 

On June 2, 1954, representatives of the NADA conferred with me 
and requested sehclisi Rien of my earlier decision. I declined to 
change my aaa position after further study of the matter, how- 
ever, and advised the NADA that my reason was that I believed that 
the association’s original proposal violated the antitrust laws. 

The intended solution to the automobile wholesaling problem pro- 
posed by the NADA was objectionable under the antitrust laws for 
several reasons. 
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In the first place, the proposed revision of all outstanding automo- 
bile franchise agreements would have created unlawful restraints on 
the trade of franchised dealers with customers of their choice. The 
Supreme Court has held that under the antitrust laws “a distributor 
of a trademarked article may not lawfully limit by agreement, express 
or implied, the price at which or the persons to whom its purchaser 
may resell,” except as provided by the fair-trade laws, U. S. vy, 
Bausch & Lomb Co., 321 U.S. 707, 721, 1944. 

I understand that case was a 4 to 4 decision, but I am told that was 
not on this particular holding. 

Second, the NADA proposal was also open to the construction that 
it would constitute a concerted refusal by members of the NADA to 
do business with the used-car dealers of the United States and would 
therefore constitute a boycott of them. The Antitrust Division has 
taken the position in many cases that boycotts would be prosecuted 
criminally. I could not conscientiously waive the institution of crim- 
inal proceedings in a situation of this type in the largest industry in 
the United States. 

Finally, the proposed agreement to refuse to sell new automobiles 
to used-car dealers for resale to the public also appears to have been 
designed to stabilize prices of new cars. Price fixing, of course, is 
perhaps the clearest violation of the antitrust laws and is prosecuted 
criminally in all but exceptional cases. 

H. R. 2688 is intended to accomplish substantially the same result 
as the NADA proposals. The enactment of this measure, if it should 
be successful in achieving its object, would provide a special exemp- 
tion from the antitrust laws relating to only one aspect of distribution 
within a single industry. AsI previously explained in a letter to this 
committee on April 25, 1955, if the problem of automobile dealers is 
to be solved by enactment of the present bill, the way will be opened 
for similar appeals by other repose groups. The efficient and im- 
partial enforcement of the antitrust laws will not be served by singl- 
ing out particular industries for exemption from those laws for con- 
duct which, in other industries, is liable to criminal prosecution. 

There are additional considerations which lead me to oppose the 
enactment of this bill. In the first place, I have serious doubts that 
this bill would accomplish its purpose. Thus, it would not remove 
two of the basic causes of so-called bootlegging in the automobile 
industry; namely, factory sales pressure and factory set delivery 
charges. Without some modification of these economic incentives, I 
believe that some franchised dealers would continue to seek ways 
to avoid curtailment of their wholesaling aera 

Testimony before the Senate Automobile Marketing Practices Sub- 
committee has also indicated that many of the cars which have been 
towed or driven from the Detroit area for resale have been purchased 
from franchised dealers by persons not known to the dealer to be 
anything but bona fide retail customers. I am not certain who is in- 
tended under H. R. 2688 to determine whether such sales were made 
knowingly, but I fear that the result would be that the decision would 
be made unilaterally by the manufacturer. I am very reluctant to 
see an increase in the number of causes for which a manufacturer 
may arbitrarily terminate a dealer. 

Second, if this bill is passed, the effect will probably be to amend 
virtually all of the dealer sales agreements in this country without 
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regard to the wishes of the dealer. This is because the sales agree- 
ments used in the automobile industry are written by the manufac- 
turer and are not a subject for bargaining between the manufacturer 
and any particular dealer. In view of the fact that 3,411 dealers 
responding to the Senate questionnaire opposed this type of legisla- 
tion, and I believe that is about 47 percent, I should think, if this bill 
becomes law, the number of dealers whose agreements would 
be amended against their will would be substantial. 

Subsection (7) of H. R. 2688 would authorize automobile manu- 
facturers to cancel the franchise of a dealer who resold new automo- 
biles to any retailer not approved by a manufacturer. The infor- 
mation I have received from automobile dealers leads me to believe 
that there are too many excuses for terminating a dealer’s franchise 
already. I feel strongly that action of this type will add to concen- 
tration of economic power in an industry, to the manufacturers, where 
the undesirable effects of concentration are becoming more apparent 
every day. 

I am, therefore, opposed to the enactment of H. R. 2688. 

The next bill concerning which I have been invited to testify is 
H. R. 6544 . It deals with restrictions on the resale by distributors 
of commodities outside the geographical areas specified in contracts 
with manufacturers. Unlike two of the other bills about which I 
have been asked to comment, H. R. 6544 is not limited to the auto- 
mobile industry. Nevertheless, I should like to discuss first its im- 
pact on that industry in order to give you a complete picture of my 
views on the existing problems in the distribution of automobiles. 

As it affects the automobile industry, this bill appears to have two 
basic aims. It would make wholesaling of new cars more difficult 
and it would also ease the burden of franchised dealers in servicing 
cars they have not sold. 

There have been numerous attempts in the past to deal with the 
wholesaling of new cars by franchised dealers by inserting restrictive 
yrovisions in sales agreements between manufacturer and dealer. 
‘hese provisions have generally taken the form of clauses requiring 
the selling dealer to pay a “service commission” to the dealer in whose 
area the car was resold with the understanding that the dealer receiv- 
ing the commission would perform the warranty service. 

Other provisions have characterized the amount paid by the selling 
dealer as “liquidated damages to compensate ake in whose sales 
area such motor vehicle was resold or offered for resale to a retail 
purchaser for injury suffered as the result of such unauthorized resale 
or offering for resale in his sales area.” This clause appears to have 
been conceived of as a penalty for the loss of business to which the 
offended dealer was thought to have a right. Each dealer bound by 
this agreement also agreed “to confine his selling efforts entirely to 
the sales area assigned him” and not to solicit or advertise for business 
outside that sales area. The penalties or service commissions involved 
in these contracts ranged from $25 per car to $200 per car. 

I merely cite the amounts, because while some of them have been 
on a percentage basis, in theory, they have largely been regarded by 
the dealers as certain fixed amounts. 

All of the agreements containing these provisions made the manu- 
facturer the final arbiter between dealers. The manufacturer, of 
course, also defined the sales area to which each dealer was limited. 
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In 1949, during the course of an investigation relating to the distri- 
bution of automobiles, the Department of Justice expressed the view 
that territorial security provisions of this type raised serious questions 
under the antitrust laws. Thereafter, the leading automobile manu- 
facturers removed from their agreements all provisions for territorial 
security, and this was a voluntary removal, including those in the form 
of service commissions and liquidated damages. 

Those franchised dealers who favor territorial security appear to 
do so because they are required to perform a substantial amount of 
warranty work on veiiatniaes sold both by other franchised dealers 
and by nonfranchised dealers. 

I might add there that I do not think their feeling stops there. 
Their feeling is that they are entitled as a right to make the commis- 
sion on a sale which ultimately ends up with a purchaser within their 
territorial area. This has resulted from the fact that every franchised 
dealer is required by his sales agreement to perform services for any 
new car purchaser who may request it to the extent that it is required 
to honor the warranty issued by the manufacturer, whether or not 
he sold the car. The reimbursement of the dealer by the manufacturer 
for these services has not in most cases been as profitable as the dealer's 
other service work and has in some cases, as I mentioned before, been 
below the cost of performing the work. 

When a franchised dealer is required to perform warranty work on 
automobiles sold by nonfranchised dealers, he is, in effect, required 
to service his competitor’s customer without adequate compensation. 
This has appeared to me to be a very real and reasonable complaint by 
franchised dealers. I have not been convinced, however, that such 
complaints should be addressed either to the Department of Justice 
or the Congress of the United States. 

This appears to me to be a matter primarily between the automobile 
manufacturer and the dealer. I am informed that some manufac- 
turers, and some of the largest, are in the process of revising their 
sales agreements to reduce or eliminate this inequity. These revisions 
would appear to render largely unnecessary any form of penalty 
among dealers based solely on the cost of performing warranty service. 

As a matter of antitrust law, it is settled that agreements among 
competitors allocating territory among themselves violate section 1 
of the Sherman Act, and this is among competitors where interstate 
commerce is involved. Agreements of this type have “no purpose other 
than the elimination of competition * * *.” A somewhat different 
question may be presented by a series of agreements entered into 
between each of several distributors, on the one hand, and a single 
manufacturer which have the effect of allocating territories among 
the distributors. The Department of Justice takes the view in our 
pending case against Philco, and I might add in the pending case 
against Seaburg, that such agreements are also unlawful. I want to 
state, however, that that is a question that is before the courts, and 
there has not been a determination in any form whatever. Any 
arrangement to which sellers are a party which provides for the 
imposition of a penalty if one manufacturer’s distributor competes 
for business in the territory assigned by the manufacturer to another 
distributor has for its purpose the imposition of a restraint upon the 
ability of the distributors to compete with each other. Such penalty 
arrangements, and we assume they are penalties, can have little pur- 
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pose other than the elimination of competition in the product sold 
within the territory assigned to each of the sellers. 

H. R. 6544 appears to be intended to exempt allocations of territories 
by a manufacturer among its distributors from the operation of the 
antitrust laws. I do not believe that such an exemption would be 
in the public interest. If H. R. 6544 should accomplish its purpose, 
it would go beyond the territorial security provisions heretofore in 
effect in the automobile industry. They were designed merely to 
yenalize out-of-territory sales. In other words, the sales could exist 
if the out-of-territory seller was willing to reduce his profit by a 
certain amount, equal to the amount of the penalty, so that at least 
he had the choice of having a lesser profit but making the sale or not 
making the sale within his own business judgment. 

H. R. 6544 appears to be intended to permit a flat prohibition against 
such sales. To that extent, it goes further than existing contracts. 

It appears to me to be likely that those 7,776 dealers who answered 
question 19 of the Senate questionnaire in the negative would not 
willingly enter into such agreements. 

I might add that I am not so sure in view of some of the testimony 
that has been given, and in spite of some statements made by leaders 
in the automotive industry in the past years, that all or any of the 
automobile manufacturers are completely sold on a complete territorial 
security. 

These answers to the Senate questionnaire indicate to me that 47 
percent of the franchised dealers in the United States, the percentage 
of those answering the questionnaire who opposed territorial security, 
would have to be coerced to enter into such agreements or they would 
not be bound by them. Unless it is assumed that the manufacturers 
will undertake to coerce these dealers and maybe that is too strong a 
word, and it should be something like persuade these dealers, and 
will be successful in doing so, the net effect will be that approximately 
one-half of the franchised dealers in the United States will be bound 
to resell within their specified areas while the remainder, which would 
include many of their competitors, would be free to invade the terri- 
tories of the others. 

A system of distribution in which exclusive territories are allocated 
among dealers cannot work unless it applies to all the dealers of a 
particular manufacturer’s product in a given market or territory. 
This means that the privilege to be granted by this bill would not be 
availed of by the automobile manufacturers unless they are able and 
willing to induce the very substantial portion of their dealers who 
do not, desire, presently, territorial security, to sign up for it against 
their will. Thus the effect of this bill will either be nil or to coerce 
thousands of automobile dealers into a system of distribution which 
they oppose. 

I was very much impressed by the testimony of Mr. Henry Ford IT, 
who characterized territorial security as “unworkable” and “contrary 
to the public interest.” Chrysler representatives have also charac- 
terized the system as “difficult to administer.” If the concept has 
been found to be unworkable by those who have had experience with 
it in the past and who would largely administer it now, its chances for 
success at this time appear to be small. I think that this experience 
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with territorial security attests to the basic soundness of the philosophy 
of the antitrust laws which agreements of this type would contravene, 

It gets right down to the simple question of when either a dealer 
or manufacturer has too many automobiles on hand, he wants to move 
them; he wants to get cash for them; he does not want a restriction 
such as this either from a manufacturing standpoint or from a dis- 
tributing standpoint. 

From the standpoint of the consumer, this bill would have the effect 
of legalizing a series of local monopolies throughout the country. In 
metropolitan areas of the United States there are usually several deal- 
ers for each make of automobile. Even large cities might be divided 
into several local monopolies. As we get into the less densely popu- 
lated areas, however, there is frequently only one dealer per area for 
each make of car. In such areas, territorial security would become 
territorial monopoly. The burden would fall most heavily, I might 
add on our rural population. I think that our rural population is 
entitled to the benefits of competition among automobile i and 
should be free to go to the next town to buy a car if the price is not 
right at home. It, therefore, appeared to me to be significant that 
the American Farm Bureau Federation voted at a recent annual meet- 
ing to adopt the following policy: 

We are opposed to modification of antitrust legislation to authorize contracts 
which restrict sales by distributors on the basis of class of buyer or territory. 

I think it is only fair to state that what they anticipate there is not 
stopping at automobiles, but getting into farm machinery which, of 
course, vitally affects them. Farmers appear to be aware that they 
would be among those most directly affected by this bill and they are 
opposed to a limitation on their freedom to buy from whomever they 

ease. 

. The comments I have made with respect to the application of H. R. 
6544 to the automobile industry are also pertinent to its application 
in other industries. For example, the distribution of farm equipment 
follows a pattern similar to the distribution of automobiles, with the 
exception that there are fewer farm equipment dealers. This fact 
indicates that the local monopoly problem might be even more pro- 
nounced in the farm equipment industry. The testimony of Mr. 
Halvorson of the National Grange indicates that local monopolies 
in the distribution of farm equipment would seriously harm the in- 
terests of farmers. 

The arguments which have been made before this committee with 
respect to the necessity for legislation exempting these practices from 
the antitrust laws in the automobile industry do not appear generally 
to apply to other products such as farm equipment and television 
sets. I do not believe that the testimony taken so far by this sub- 
committee has involved industries other than the automobile indus- 
try to any substantial degree. 

While I am opposed to exempting individual industries from the 
operation of the antitrust laws, I am also opposed to blanket exemp- 
tions based solely on problems in one industry. 

It appears to me that the responsibility for the conditions which 
have led to the proposal of this bill lies with the automobile manu- 
facturers. The wholesaling problem resulted largely from factory 
sales pressure and unrealistic delivery charges. The territorial se- 
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curity problem arose from both the wholesaling of new cars and the 
failure of the manufacturers to properly reimburse their dealers for 
work which the manufacturers required them by contract to perform. 

For the foregoing reasons, I am opposed to the enactment of H. R. 
6544. 

I now turn to H. R. 528 which is concerned with charges made by 
motor vehicle manufacturers in the delivery of automobiles repre- 
sented as or attributed to freight or transportation charges in excess 
of actual freight or transportation costs incurred. 

If this bill should become law its administration and enforcement 
by reason of the false representation angle would ordinarily fall 
within the jurisdiction of the Federal Trade Commission. I shall not, 
therefore, comment on those aspects of the bill which relate to misrep- 
resentation or possible discrimination among purchasers as a result 
of delivery charges. My remarks will be confined to those aspects of 
the bill which relate to competition on the manufacturing level in the 
automobile industry. This is a matter which is under constant study 
by the Antitrust Division. 

Only the two largest automobile manufacturers have at present 
widely diversified assembly plant systems. Chrysler assembles cars 
only in Detroit, Evansville, Ind., and Los Angeles. According to 
testimony before the Senate subcommittee it contemplates opening an 
assembly plant in Delaware soon. Studebaker assembles cars in both 
South Bend, Ind., and Los Angeles. American Motors has all of its 
assembly operations under one roof in its plant in Kenosha, Wis. 

These facts strongly suggest that, in order to survive in the auto- 
mobile manufacturing business today, at least some diversification of 
assembly is imperative. Not all manufacturers have at present the 
capital resources and volume of sales necessary to sustain an opera- 
of this type. They must, nevertheless, compete on the basis of deliv- 
ered price, not f. o. b. price, in all areas of the United States. There 
would be small reward for the manufacturer whose factory price 
was $100 less than that of his competitor if his competitor could de- 
liver comparable cars from diversified assembly plants for $100 under 
his delivered price. The manufacturer without assembly plants would 
be obliged to either meet the delivered price of his competitor by ab- 
sorbing part of the transportation cost or be outpriced in that market. 

I recognize the argument the other way, that it costs something 
to get the products that go into the ultimate product to the assembly 
plant. But that charge is small, by reason of the volume shipping, 
compared to the transportation cost on the delivered product. 

If all automobile manufacturers should be obliged to charge no 
more than the actual cost of transporting the car from the assembly 
plant to the dealer, the result would be to place those manufacturers 
with few assembly plants at a competitive disadvantage. A premium 
would be placed on having the maximum number of assembly plants 
located in such a manner as to have a minimum distance between them 
and all markets. This may be the most efficient way, and, in the long 
run, the only way to compete successfully in the automobile manu- 
facturing business. So long as the cost of shipping assembled cars 
exceeds the cost of shipping unassembled parts by more than the 
savings involved in assembling all of a single manufacturer’s cars 
in one plant, the economics of the industry will call for diversification 


of assembly plants. 
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We are not confronted, however, with an industry in which all of 
the existing manufacturers are equally favorably situated with re- 
spect to the major markets. The result of the passage of this bill 
would be that those manufacturers not favorably situated with respect 
to such markets would be obliged to absorb a substantial amount of 
freight costs in order to meet competition. 

The testimony of Mr. Nance, of the Studebaker-Packard Corp., that 
this law would result in severe harm to his company and its dealers 
is in accord with my view of its effects. Representatives of American 
Motors have also testified that H. R. 528 would be “detrimental” to 
that company. I am persuaded that the smaller manufacturers should 
not be forced, and I say forced by law rather than the economic real- 
ities, at this time to adopt an assembly-plant operation, but should 
be left to resolve the aainane in accordance with their best business 
judgment. 

As an attempt to deal with the problems confronting franchised 
dealers, it appears to me that the motives which prompted this bill are 
sound. It is very clear from the testimony before this ‘subcommittee 
and the Senate subcommittee that delivery charges have played a very 
substantial role in the wholesaling problem which has existed in the 
industry. It appears to me, however, that the recent changes made 
by the automobile manufacturers in delivery charges have gone as far 
as is reasonably necessary at this time. To go further now might result 
in serious harm to the smaller manufacturers and to the large number 
of franchised dealers who represent their products. 

We know they are having a bad enough time as it is. The automo- 
bile dealers for the large companies are complaining. They are not 
selling their requisite number of cars. The dealers representing the 
smaller cars, of course, are selling in such a small volume in compari- 
son, that their problem is worse. While the welfare of dealers is a 
matter of great concern to all of us, without the manufacturer there 
would be no dealers. It would not serve the interests of dealers or the 
public to contribute in any way to the reduction in the number of 
manufacturers whose products they may distribute. 

I, therefore, oppose the enactment of H. R. 528. 

The last of the four bills concerning which I have been invited 
to testify is H. R. 765. It is identical with H. R. 528, except that it 
applies to transportation charges for all manufactured products. The 
bill is limited in its application to the collection of amounts “repre- 
sented as or attributed to freight or transportation charges.” Mr. 
Kintner of the Federal Trade Commission has testified before your 
committee that the Commission now has jurisdiction with respect to 
false representations concerning freight or other transportation 
charges if the vendees are in fact deceived by the false representation. 
I do not believe that there is any need for an extension of the Com- 
mission’s jurisdiction to situations where a vendee has not in fact been 
deceived. 

I cannot, therefore, recommend to your subcommittee the passage 
of H. R. 765. 

Mr. Kuirr. Does that complete your statement, Mr. Barnes? 

Mr. Barnes. Yes, it does, Mr. Chairman. 

Mr. Kier. Thank you very much. I am happy to say that this is 
a splendid statement. We appreciate your coming here, Judge, and 
we are sorry to see you leaving the Department of Justice. Under 
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your jurisdiction, the antitrust laws have been administered splen- 
didly. Let me say that we in the Congress have a good deal of confi- 
dence in you, sir. 

Mr. Barnes. Thank you, sir. 

Mr. Kern. There may be some questions. 

Mr. Friedel, do you have any questions of Judge Barnes? 

Mr. Friepev. Yes. 

Judge, I want to compliment you on this wonderfully prepared 
statement. You have brought out all the facts. 

At previous hearings, the manufacturers who have assembly plants 
said that the costs were not reduced in any way, that is the transporta- 
tion charges, because they have to ship from Detroit to, say, Baltimore, 
where they have an assembly plant, and the freight rates would prob- 
ably be the same. 

What I am alarmed at is this: Voluntarily they reduced the freight 

rates. For instance, to Baltimore, they reduced the freight rates 
about $27 on a car. This was brought out in General Motors’ testi- 
mony, I think. While they redue ed the freight rate $27, they in- 
creased the overall price $50, so the people in Baltimore are now pay- 
ing $23 more for their car. In California they have reduced the 
freight rate much more, and the customers are saving many millions 
of dollars. However, the difference is being made up by other States 
on the purchase of new cars. 

I was wondering whether the cars should not be sold at the same 
4 ice everywhere in the United States. If Chevrolet sells for $2,000 in 

3altimore—it should sell for $2,000 in California, Florida, and Maine. 

Would that violate any of the antitrust laws? 

Mr. Barnes. No. You are talking about the single manufacturer. 
If he wanted to set a price that is irrespective of freight rates, he has 
that right. 

Mr. Friepev. If they did that, would that not stop a lot of this 
bootlegging, where they buy a car in Detroit and drive it away? 

Mr. Barnes. Yes. But that would require the manufacturer to 
fix the same rate in Detroit as it is sold for in Baltimore. 

Mr. Frrepeu. Yes. 

Mr. Barnes. Somebody is going to have to pay more. The man in 
Detroit pays a price w hich takes care of the freight of the automobile 
that somebody else buys in Baltimore, and he will object to that pretty 
strenuously. 

Mr. Frievet. I realize it will have its advantages and disadvantages, 
But it will have the market on an even keel, where they would not try to 
have a lot of this bootlegging or different freight rates. 

Mr. Barnes. It might, but it might be at a higher level throughout 
the country. There is your difficulty. Certainly you are not going 
to get the support of your Michigan Representative in Congress to 
have their constituents pay part of ‘the freight rates for the auitomobile 
that goes to Baltimore. 

Mr. Friepet. That is true, I may get the support of the Maryland 
Congressmen, though. 

Mr. Bennetr. Would you yield? 

Mr. Frrepet. I will yield. 

Mr. Bennett. Is that not a method of freight absorption by the 
manufacturer ¢ 
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Mr. Barnes. That is a complicated area. You have to have freight 
absorption if you are going to have one price throughout the country. 
When you say freight absorption, if you stop right there on freight 
absorption, that is O. K. But sometimes, as has been pointed out, 
freight absorption is a nice term but the manufacturers do not always 
stick exactly to the freight absorption. 

Mr. Bennerr. We had that issue before the Congress for several 
sessions, as I recall it. Is freight absorption illegal ? 

Mr. Barnes. It is not illegal, as long as there is no discrimination. 

Mr. Bennetr. Does not the basing point and freight absorption 
enter the same problem? I am not an expert in that field. Was not 
one of the arguments against freight absorption the fact that it would 
wipe out a lot of small businesses and thus destroy competition ? 

Mr. Barnes. Yes, because theoretically the smallbusiness man can 
attempt to sell close to his plant, and if he does not have to meet any 
price, he can compete better than the larger manufacturer in a smaller 
area. If you have one price throughout the country, then you take 
away the advantages of the smallbusiness man in seeking a market 
close to his plant where he does not have to charge anything for 
freight. 

Mr. Bennetr. To the extent that would destroy competition. 
Would that not be against the antitrust laws? 

Mr. Barnes. If it were a conspiracy, yes, or if it was a plan among 
competijtors to violate the antitrust laws. What was previously sug- 
gested was that there be a uniform price in the United States. If that 
is set by law, of course, it takes away the individual freedom of the 
manufacturer to try to compete based upon his costs, and that is pretty 
fundamental. He should be able to do it. 

Mr. Bennett. Would that be unlawful under the present Jaws? 

Suppose the big automobile manufacturers got together and said, 
“We are going to put the squeeze on the smaller ones. We will absorb 
this.” 

Mr. Barnes. As soon as you get the concert of action between the 
manufacturers, it would certainly be unlawful. You are getting into 
problems of whether or not perhaps automobile manufacturers could 
“fair trade” their automobiles if they wanted to. They do not, but 
they might be able to maintain a price under fair trade the way a great 
many manufacturers do. 

Mr. Bennert. One of the arguments which you make, if I under- 
stand your statement correctly, against Mr. Hinshaw’s bill, is that it 
might very possibly have the effect of forcing, perhaps, the manufac- 
turer with scattered plants throughout the country to absorb the 
freight in one form or another and thus put a manufacturer who does 
not have a similar distribution system at a competitive disadvantage. 

Mr. Barnes. That is exactly right. 

Mr. Bennett. That is the issue that was involved in this basing 
point or freight absorption legislation, as I recall it. 

Irrespective of the conspiracy that you are talking about, the 
fact that a large manufacturer could afford to absorb all or part 
of the freight, and thus deliver his product at remote parts of the 
country at the same price that he delivered it at his own plant, would 
put out of business many small manufacturers. 

Mr. Barnes. That is right. That has been used. 
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Mr. Bennerr. And to that extent it would destroy competition. 

Mr. Barnes. That is right, eliminate the small competitor. 

Mr. Bennett. And not only put the small fellow out of business, 
but it would be against the public interest. 

Mr. Barnes. Right. It would lead to a monopoly. 

Mr. Frrepet. I, “too, would be opposed to eliminating the small- 
business man. I like to see competition. 

Is there same violation by the automobile concerns when they 
charge their freight or transportation charges in excess of their ac- 
tual freight or transportation costs? 

Mr. Barnes. There may be, if they make an incorrect statement, 
as I believe Mr. Kitner pointed out. If they make a false representa- 
tion as to how much they are actually putting out in freight and they 
do not actually put that much out, then there could be present a 
prosecution under the Federal Act. 

Simply because I manufacture goods, and I have to pay X dol- 
lars, if 1 want to charge X plus Y “for my product I have that right. 
There is nothing illegal about that. 

Mr. Friepex. If they charge transportation or freight charges 
and they charge more than the actual cost, they are not violating 
a law? 

Mr. Barnes. They are not violating a law so long as they do not 
represent to you that that is transportation. 

Mr. Frrepeu. Just because they leave the word “exact” out ? 

Mr. Barnes. I do not want to pass on the language that is used. 
What I am trying to get at is if I am a manufacturer of an auto- 
mobile and I have a price that I can sell in Detroit at X dollars and 
there is Y transportation costs somewhere else, if I want to sell it 
at that other place at X plus Y plus Z that is my right. 

Mr. Frrevet. Do they do that? I am not an attorney. I see an 
advertisement for an automobile at such and such a price. I go 
to the dealer and he says there is so much freight charge or trans- 
portation charge. We do not know if it is X plus Y or something 
else added to it. 

Mr. Barnes. What you are talking about is a lack of disclosure 
by the dealer to the public. 

Mr. Friepet. Yes. The public is being fooled because they think 
they are paying for the actual freight charges ‘ 

Mr. Kuer. Thank you. 

Mr. Bennett ? 

Mr. Bennett. Mr. Barnes, on this bootlegging legislation, I take 
it that, aside from your thoughts that the bills would be contrary to 
the antitrust laws, you state that the basic causes of this evil are two- 
fold: (1) The factory sales pressure, and (2) the factory set delivery 
charges. 

Is there anything that Congress could do to deal with those latter 
two causes that you state / 

Mr. Barnes. You are getting into the fundamental question of 
whether or not you could ever put the dealer into an economic posi- 
tion where he can bargain effectively with some of the largest corpora- 
tions in the world, where the disparity exists between their economic 
status. 

One of the difficulties, for example, has been the refusal of the large 
companies in the past—I do not say large companies, I mean all auto- 
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mobile companies in the past, without distinction whether they are 
large or small—to give a dealer contract that is not almost terminable 
at the will of the manufacturer. That is a vice in the economic status 
of the two parties that might be changed somewhat by restrictive legis- 
lation. 

For example, if you have a contract terminable at will, and you are 
a businessman, and you want to buy a little more, or increase your 
inventory, you have to get some money. Most distributors outside of 
the automobile industry have some security as to the length of time 
that their contract will exist, and they can go into a local bank and 
borrow some money by reason of the fact that they know they are 
going to be in business for another year, by reason of selling X product 
or Y product. 

Your automobile dealers do not have that assurance. Anything 
that could be done to encourage a greater opportunity on the part of 
dealers to have longer term contracts and not contracts terminable 
at the will of the manufacturer would be decidedly advantageous, as 
far as giving the dealer a little more advantageous position to bar- 
gain from. 

Mr. Bennett. How would the Congress deal with a situation such 
as that? Do you have any suggestions as to what we could do to 
assure that the automobile dealers would be given a little longer 
contract ? 

Mr. Barnes. I understand that the manufacturers are re 
ing that now. I do not know whether you noticed that some of the 
manufacturers have set up a vice president in charge of dealer rela- 
tionships for the first time. 

They propose to, shall we say, deal a little more in a friendly manner 
with some of their dealers. The manufacturer has to realize that 
unless he does something to help some of these dealers, he is going 
to lose those dealers. If that gets into a snowball situation, then the 
manufacturer is in trouble because his whole distribution system is 
going to collapse if he cannot keep his dealers. He has to encourage 
them, and I think they are doing that now because they are now get- 
ting back to the economic place in automobile sales where the dealer 
is not the sought-after man. He has to go out and sell. 

Therefore, he needs some help from the manufacturer. I think 
that to some extent he is getting it. I think that the economics are 
going to work that out and I think they are working it out now. 

I would hesitate to recommend laws that would require a certain 
length of time for dealers’ contracts, for example, because that again 
gets into Government supervision of our business activities. 

Mr. Kier. If the gentleman will yield at that point, I think the 
representative of General Motors testified that they are presently, 
either doing it or proposing to offer a 5-year contract. 

Mr. Barnes. They propose to do it. That would be a wonderful 
thing for a small dealer, to be able to go into a bank and get a loan if 
he is in trouble, which he has not been able to do up to this time. 

Mr. Bennett. Do you mean that the bank will not loan the dealer 
money over a long-term period if his contract is subject to cancellation 
within 6 months or a year? 

Mr. Barnes. That is right. And also a fairer contract which would 
prevent what the dealers charge as a contract terminable at the will 
of the manufacturer. 
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Mr. Bennett. There is not anything that Congress can do, is there, 
to stop an automobile manufacturer from forcing cars on his dealer 
if that is what he wants to do? 

Mr. Barnes. Not unless you start limiting production, and I do not 
think you would want to do that. 

Mr. Bennett. I would not want to do that. 

Mr. Frrepet. Would you yield at that point? 

It was testified at the hearings here that the manufacturers were not 
putting pressure, sales pressure, on the dealers. They denied it over 
and over again. 

Mr. Barnes. Well, I am afraid I can’t believe that. 

Mr. Friepex. Neither can I. 

Mr. Barnes. We know—I should not say we know. It has been 
rumored that each year there is a very strong area of competition as to 
who sells the most cars, whether Ford or Chevrolet is going to be on top. 
It has now come to our attention that as far as both companies are 
concerned they, shall I say, “encouraged” their salesmen to register 
as sales automobiles where the salesman’s grandfather, aunt, uncle, 
and everyone else had bought a new car just before the end of the year, 
so that there could be a figure to indicate a large number of sales. 

Of course, those were what are known in the trade as phony sales, 
and, of course, they did not represent the true figure. But there is 
that forcing. Of course, that is competition. That is your difficulty. 

You cannot blame the automobile manufacturers for wanting to 
sell every car that they can. But I think somewhere down the line they 
are going to have to recognize the fact that there is a saturation point 
as determined by the economics of the situation, and they will have to 
either create an artificial demand by more advertising, changing their 
models, or do something like that. 

Mr. Bennett. I was talking to an automobile dealer not long ago, 
who is in this area—and I will not mention who he is or what car he 
sells—and he told me that he had sold, in the month preceding our 
conversation, 100 and some cars, that he made a profit of a little less 
than $10 per car. 

He had more cars than he could get rid of, and he had to get rid 
of them at a low price. Because he did that, the dealer selling com- 
petitively with him was also forced to sell at just a margin or fraction 
over their commission. 

So what is started by one manufacturer is carried over to all other 
manufacturers, because if they do not sell their cars at a fraction over 
a a or regular price, then they do not sell any cars, 

eriod. 
. Mr. Barnes. That is right. 

Mr. Bennett. That may be said to be a healthy thing so far as the 
public is concerned. 

Mr. Barnes. As far as the consumer is concerned, it has its ad- 
vantages. 

Mr. Bennett. What would be the ultimate result of that if it is 
continued? Certainly it is going to bankrupt the dealers. What 
effect will it ultimately have on the public and also on the manufac- 
turers themselves? 

Mr. Barnes. The logical conclusion, of course, is if you bankrupt 

our dealers you will not have a distributive system such as we now 
ave in the United States, and the manufacturer is not going to be 
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able to sell cars, and they will have difficulty, and you will have the 
ultimate effect on the consumer. 

Those are the ordinary laws of economics that will be applicable. 

Of course, there is no question that you will have dealers who, in 
order to get rid of quotas, if we may use that term that is denied by 
the manufacturers, the easiest thing in the world for them to do is to 
try to sell outside their territory. 

Some, of course, have even sold their automobiles, and this is what 
I referred to because we have had some knowledge of it, where a dealer 
will sell an automobile in the so-called bootleg channel for less than 
what he pays the manufacturer for the automobile. 

It is hard for me to believe that there is not some pressure on that 
dealer to sell a certain number of automobiles. 

Mr. Bennerr. But there is not anything that Congress can do about 
that problem as I see it without going into a completely regimented 
economy. 

Mr. Barnes. That is exactly right. That is one of the difficulties 
when we start anywhere down the line on regulation, or where we 
create specific areas of exemption from antitrust laws. 

Mr. Bennetr. The manufacturers themselves should be able to 
settle this problem by recognizing the facts of life. Is that not about 
the situation ? 

In other words, when you get to the saturation point through these 
practices, it is not going to create a healthy situation for the manu- 
facturer. 

Mr. Barnes. Certainly not. 

Mr. Bennett. Regardless of the progress they may have made dur- 
ing the so-called boom, and ultimately the effect would be passed on 
to everybody else ? 

Mr. Barnes. That is right. When they start losing their dealers, 
and if they do in considerable numbers, then we might even see some 
competition in price from the manufacturer, which would be a wonder- 
ful thing for the consumer. 

Mr. Kuern. Mr. Beamer ? 

Mr. Beamer. Mr. Chairman, Mr. Bennett asked questions that I had 
planned to ask, but I wish to join the others in complimenting you on 
an excellent statement. 

I have one observation which I shall place in the form of a ques- 
tion. It often has been said that everybody is opposed to this except- 
ing the people. 

Now you can appreciate the concern we have because automobile 
dealers—and we have many of them in our respective districts—are 
asking that something be done. They feel rather helpless and hopeless 
at times. 

I think the results of the questionnaire, looking at Indiana, where 
I live, a big majority have asked that something be done, or, at least, 
they have expressed concern over conditions. 

I think Mr. Bennett has attempted to ask you, Are we going to have 
regimentation? Is that the ultimate result? 

Is it not possible to have some regulation or some legislation that 
would not be regimentation and probably protect some of the folks? 

Mr. Barnes. Well, I indicated that I had a great sympathy for these 
dealers who were required by the manufacturer, as they have been in 
the past, to perform services in servicing of automobiles both before 
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and after the sale and doing it at a price which approaches or some- 
times, according to the dealers, is less than what rt are reimbursed 
by the manufacturer. There is an area which may be small, but where 
there might be some legislation. 

I understand again that the manufacturers are seeking to correct 
that now; that instead of paying a dealer 50 percent of the cost of 
servicing a new automobile and letting the dealer take the rest of it 
from his anticipated profits on the sale of the automobile, that they 
propose to sr 1im 100 percent. Instead of having the dealer 
sell the parts that go into the servicing of the new automobiles at cost, 
manufacturers are now considering giving him a 10-percent markup 
on what they reimburse him. 

Now, all those things help. 

I think that the principal way that Congress can aid the situation 
is in conducting hearings like this where you kick around some of 
the problems. I think that some of the disposition on the part of 
manufacturers to be a little more reasonable in their dealers’ contracts, 
which is the trend in the last 90 days, has markedly been the result 
of some of the things that happened up here on the Hill and some of 
the questions asked. 

Mr. Beamer. That is the second question I was going to ask you, 
and I think it has been asked of other witnesses who have come before 
our committee. 

Do you feel that perhaps we can get some of the results that the 
dealers would like to have merely by having these hearings? Would 
that be sufficient ? 

Mr. Barnes. Well, that is the $64,000 question. 

Mr. Beamer. Frankly, I am fearful sometimes that hearings are 
not quite sufficient. 

Mr. Barnes. I think that is a solid fear. 

Mr. Beamer. For instance, if you find that approximately 14,000 
people would like to have something done in the field of congressional 
study, they would like to have us do something about it, only 2,000 
felt that maybe it was not necessary. 

In other words, there is an overwhelming majority. 

Mr. Barnes. There is not any question but what the automobile 
dealer has gone from a very lush period where he made money without 
working for it to a period where it is very difficult for him. 

You know it is always easier to spend more money to maintain a 
standard of living that is increasing than it is to start cutting down. 

Mr. Beamer. I happened to be a farmer and they talk about us being 
in a price squeeze, which we are, but many automobile dealers have 
said that they are in a worse price squeeze than the farmer and if 
that is true they have my sympathy. 

Mr. Barnes. They should have your sympathy. It goes back to 
the great disparity between the dealer and the manufacturer. You 
have the price competition now but it comes out of the dealer’s pocket. 
He is the one making less on the sale. The manufacturers are still 
charging the same amount. There is price competition at the expense 
of the dealer for the benefit of the consumer, rather than at the expense 
of the manufacturer. 

The situation may get to the point some day where there will be 
some of that competition and that is what I referred to some moments 
ago. 
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Mr. Beamer. A witness the other day made the statement to our 
committee that competition would just weed out all inefficient 
dealers. 

Is it always a case of inefficiency, or is it a situation in which they 
find themselevs over which they have no control? I think that is 
what you are trying to say to us and many of us have wondered 
whether that was not the case. 

Mr. Barnes. Well, I do not want to get into generalizations, char- 
acterizations of inefficiency or efficiency in large groups like that. 

There is no question that this is a mighty peculiar distributive 
system that has been built up by the automotive industry. Where 
else do you have an outfit that manufactures something and keeps its 
inventory up to date by having its franchise dealers pay the manu- 
facturing company completely for its inventory ? 

The manufacturer, as soon as he puts the car out to the franchise 
dealer, he gets payment. He does not have to worry about how many 
cars are unsold in the dealer’s hands. 

That is theoretically right, immediately he does not. If they are 
sold, that is fine. You see, the manufacturer does not have to carry 
an inventory of automobiles under this distribution system. The 
dealers do that for him. 

As long as you are in an up market, as far as the purchase of auto- 
mobiles is concerned, the dealers are happy to do it because they can 
turn it quickly, but when they start getting into a slow market, then 
they are in trouble. 

Mr. Beamer. Well, your statement, to summarize—— 

Mr. Barnes. Of course, we say a slow market and look how many 
automobiles were sold last year. 

Mr. Beamer. Your statement apparently indicates that you do not 
approve any of this legislation. You do not think it is going to be the 
answer ? 

Mr. Barnes. That is correct. 

Mr. Beamer. Just one last statement and I think it has been re- 
ae and I should apologize for mentioning it. But on page 21 you 
stated : 
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A premium would be placed on having the maximum number of assembly 
plants located in such a manner as to have a minimum distance between them 
and all markets. 

I think that repeats the question that Mr. Friedel placed, because, 
after all, we are going to be concerned with what the car costs, not at 
the place of manufacture or assembly, but throughout the entire United 
States. 

Is it not going to be true that those of us who live in the area where 
the cars are produced are going to want to have the advantage of the 
nearness of the factories ? 

Mr. Barnes. Surely they are going to want to have it. 

Mr. Beamer. So it is a geographic distribution problem? 

Mr. Barnes. It certainly is. 

Just as we were pointing out before, the present system may hurt the 
Baltimore man but it may be of some advantage to the Detroit area, 
individual. 

Mr. Beamer. I would like to help the Baltimore man, too, if I could. 
: a Barnes. It is a question of where are you going to draw the 

alance, 
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Mr. Beamer. I think that is all, Mr. Chairman. 

Mr. Kuern. Mr. Schenck? 

Mr. Scnencx. Mr. Chairman, I have no questions. I have en- 
joyed hearing the gentleman’s statement. 

I was deeply concerned, although I have no pride of authorship in 
this legislation, that the Department of Justice would see no good in 
it. I have been encouraged by some of the comments and answers 
made since. 

Mr. Barnes. I hope that you will not think, sir, that because, for the 
reasons that I stated, we take a position against it, that the whole 
matter is not of great concern to us. We recognize the problems that 
exist which, as you say, have been discussed here, and I hope frankly, 
because I have tried to approach it in that way. It is a difficult 
problem. 

May I say that we do not just take that position and then sit on it. 
We have had conference after conference with manufacturers, with 
dealers, with associations of dealers, groups, trying to work out some- 
thing that can be done and seeing how far we can go in perhaps point- 
ing out the general unwiseness, but, at the same time, perhaps agreeing 
to some area where the peculiar situation that presently exists can be 
met by some legislation. It is a very difficult problem. 

Mr. Kuri. Thank you. 

I have just one or two questions. I have felt, since the hearings 
commenced on these bills, that I found myself in complete agreement 
with your position. I feel sorry for some of these dealers. I have 
been convinced, and I do not think the testimony of the representa- 
tives of the big manufacturers has changed my mind, of the fact that 
there must be some pressure on these dealers, as you point out, and that 
the remedy lies not in congressional action but in the realization by 
these companies that by forcing these dealers to take more cars than 
they can possibly sell, they are killing the goose that lays the golden 
egg; that they are the ones that will be responsible in the long run if 
they disrupt this means of distribution which has been built up over 
the years. 

I have felt, however, that possibly there was some action that could 
be taken, not by us or by the Government but by the manufacturers and 
the dealers. 

For instance, there is this question of the servicing of the cars. I 
think that if something could be worked out whereby the contract 
for the sale of a new car to a consumer could indicate—and I do not 
know whether it is feasible—that that car could only be serviced by a 
franchised dealer, would that not have the effect of deterring the pub- 
lic from going to these used car dealers to buy new cars? 

You made some mention of that in your statement on page 15. You 
say: 

I am informed that some manufacturers are in the process of revising their 
sales agreements to reduce or eliminate this inequity. 

Could you tell us specifically what they have in mind about that, 
Judge? 

Mr. Barnes. Well, I commented on it very briefly. 

You get this problem. Historically your manufacturer puts his car 
into such condition that the purchaser could drive it. In other words, 
there were certain presale tests made at the factory. 
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Not so long ago, I understand, that system was changed and the 
franchise dealers were required to maintain sufficient facilities to make 
these tests upon delivery to them of the automobile. That was, so ] 
understand, and I want to speak as carefully as I can here because I am 
not thoroughly familiar with all this historical background, that was 
more or less forced on the dealers. It required a larger investment 
on their part and the compensation for that type of work was such 
that it was not always done at a profit. 

Now, in addition to that then, we get to this warranty period and 
the work that is done by the dealer at that time. Theoretically, it is 
to the advantage of the consumer to be able to bring his automobile in 
after he has purchased it to any recognized or franchise dealer and 
have the work done there. 

Obviously, if he buys the car from a dealer outside or different from 
the person to whom he takes it for servicing, the person to whom he 
takes it for servicing has not had the profit on the sale. Now the 
manufacturer should certainly, in my opinion, not have this dealer 
who has not made the sale pay the penalty of servicing the car at 
anything other than a compensation which will entitle that servicing 
dealer to make some small or some profit on it. 

As I pointed out, heretofore a dealer would do that postsale servic- 
ing and be reimbursed by the manufacturer, say, for 50 percent of his 
costs. 

Well, now, there is no reason for that 50 percent other than the 
economic power of the company to force the dealer to do it so he can 
keep his franchise. I think that that is being recognized by the 
dealers and by the manufacturers, and they propose, some of them 
now propose, to reimburse 100 percent for that labor. That would 
help the dealer. 

Then we get into the question of the parts, which are comparatively 
small but, nevertheless, some parts do have to be replaced. During 
the warranty period, it has been the historical position that the manu- 
facturer would not permit any profit to the dealer on these parts, al- 
though he had to stock them in some large number. 

Now, the manufacturer proposes to reimburse the dealer for the 
cost of those parts, plus a 10 percent profit. That, likewise, would 
help the dealer. 

Mr. Kier. Judge, do you think it would violate the antitrust laws 
if there were written into the agreement a clause to the effect that a 
car would not be serviced by the franchised dealer unless it was 
purchased from a franchised dealer ? 

Mr. Barnes. If that were a matter of individual contract, there is 
no reason why it could not be done, but of course your manufacturer 
does not want that. He wants the reputation of his cars to be so 
good that he can advertise, “Take it into any franchised dealer and 
they will take care of it.” 

Mr. Kuen. He does not stand the loss. 

Mr. Barnes. Certainly, if the dealer can negotiate with him so that 
he can avoid that responsibility if he wants to, he should be able to. 

That is a theoretical answer, not a practical one, because your 
manufacturer is not going to permit it. 

Mr. Kuer. I am afraid you are right. 

Is the Department of Justice alarmed in any way at the great 
concentration of power which is developing in the automobile manu- 
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facturing business to the detriment of the small manufacturers? 
You see them going out of business. 

Recently I saw an article, “Studebaker-Packard has not obtained 
the loan it needs. ‘They may have to go out of business.” 

Is the Department of Justice giving any thought to that problem ? 

Mr. Barnes. Yes, indeed. I have made several statements in the 
past several months. I thought that I made a very reasonable state- 
ment in an interview with the New York Times, where I said that 
if this increased concentration in the automotive industry, whereby, 
as at the present time, the 3 largest manufacturers have 9514 percent 
of the total national production for the first 3 months of this year, 
continues, that we are going to see difficulties in the automotive indus- 
try as a whole, with particular reference to the smaller ones, of course, 
and that if that continues, if this economic concentration continues, 
and I specifically refer to the increase in General Motors percentage, 
I thought I very conservatively said that somebody is going to 
have to do something about it, and to which a gentleman connected 
with General Motors 

Mr. Kxiern. Not a member of the Cabinet ? 

Mr. Barnes. Not a member of the Cabinet—according to the news- 
papers, replied, “Nonsense,” or words to that effect. 

a course, it is one of the most serious problems before America 
ay. 

The first 3 months of this year we had 5 automobile manufacturers, 
not 6. That is a fact that has escaped a good deal of notice. A few 
years ago, of course, we had nine. 

The Department of Justice approved the merger of Nash and Hud- 
son, as you undoubtedly know, in order to put them, as they thought, 
as their figures indicated, subsequently into a better position to com- 
pete with the Big Three. 

Despite the antimerger clause, we saw our way clearly to approve 
the Studebaker-Packard merger and to give them a better chance 
to compete. But the way things are going now, that chance may not 
beenough. The handwriting is on the wall. 

If this situation continues, why we will soon have three. Then the 
question is: Where do we go after that ? 

Mr. Ktern. In other words, before long we will just have one, 
and I leave it to you which one it is going to be. 

Thank you very much, Judge. I appreciate your coming. We 
always have a high regard for your views. 

Mr. Barnes. Thank you, sir. 

Mr. Kie1n. We will now hear from our colleague, Mr. Abraham J. 
Multer, of New York. 

Do you have a prepared statement ? 


STATEMENT OF HON. ABRAHAM J. MULTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Mutter. Mr. Chairman, gentlemen, it is always a privilege 
for me to appear before your committee. I want to take a moment 
. thank you for the opportunity you have allowed me of coming 

ere. 

Mr. Kietn. Do you propose to read this entire statement ? 
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Mr. Mutter. I suggest that we put the statement in the record, 
Mr. Chairman, if it 1s agreeable to the committee, and then I can in 
much less time summarize it, and in that way avoid much repetition 
of evidence that you have already received. 

Mr. Kixern. Very good. 

(The information referred to follows :) 


AUTOMOBILE MARKETING LEGISLATION 


STATEMENT oF Hon, ABRAHAM J. MULTER, REPRESENTATIVE IN CONGRESS FROM THE 
13TH District or New York 


Mr. Chairman and distinguished members of the committee, I appreciate the 
opportunity of appearing before your committee to present my views concerning 
proposed legislation to eliminate certain unfair practices in the automotive indus- 
try. I am aware of the long, untiring efforts of the committee to protect the 
public interest and to stave off the serious consequences threatening our economy 
because of certain unfair marketing practices in the industry. 


THE PUBLIC INTEREST 


In commenting on some of the existing unfair practices in the automobile 
industry, I should like to specificate one underlying fact, namely, that in the 
automobile market both the consumer and the dealer have little choice in the 
selection of the manufacturer. As you well know, the year 1955 saw the dis- 
appearance of one more private automobile manufacturer—Kaiser-Willys. Today 
only five sources remain—General Motors, Ford, Chrysler, American Motors, 
and Studebaker-Packard. It is an anomalism that as the market has grown, 
the number of companies in the market has lessened. The public was only 
amused upon reading in the press that the General Motors Corp., the biggest 
manufacturer in this country, which at the same time the country’s largest 
automobile manufacturer, in testifying before the Senate Antitrust and Monopoly 
Subcommittee in December 1955, said that it “is the servant of the dealer.” 
It is public knowledge that dealers have been forced into serflike submission 
to the manufacturer. The dealer’s plight is manifest from the figures, such as 
those submitted by the Genral Motors Corp. last December, showing that the 
1953 return on net worth for dealers averaged 14.40 percent, and was reduced 
in 1954 to 9.4 percent. Comparable figures show that the corporation earned 
20 percent in 1953 after taxes and bonuses, and almost 24 percent in 1954. 


MANUFACTURER-DEALER RELATIONS 


Although the committee in the current hearings has directed its study to the 
subjects of territorial security for automobile dealers, bootlegging, and so-called 
phantom-freight, there are also other unfair marketing practices in the industry 
that must be appraised in evaluating the position of the industry in our economy. 
With the committee’s permission, I should like to comment on some of these 
practices. 

A substantial part of the problems which beset the industry stem from the 
dealer agreement which is so drawn that manufacturers may grant or withdraw 
the franchise at will. I am in favor of the principle in the Steed bill, H. R. 6544, 
which would validate manufacturer-dealer contracts establishing exclusive rep- 
resentation by dealers for fixed periods of time. Heretofore, such contracts have 
been at the will of the manufacturer. In my opinion, manufacturers have 
wielded their whip of economic power too long, and if we are to avoid repetition 
of the picture of the thirties, and if we are to meet our abligation to the public, 
legislation must be enacted now to protect our economic structure. 

As long as manufacturers want to have dealers under contract to handle only 
particular makes of cars, the manufacturers should be required to sell only to 
such dealers and to prohibit bootlegging. Manufacturers should be required to 
eancel the franchise of bootleggers. I wholeheartedly agree in this proposal 
which is covered in the Williams bill, H. R. 2688. I have incorporated similar 
views in H. R. 10314, which I introduced on March 29, 1956. 

As a result of the recent congressional investigations, we have observed news- 
paper reports that the manufacturer’s cancellation privilege will be superseded 
by a provision requiring the cancellation to be for cause. But will the manu- 
facturer be compelled to define the term “cause”? There is no uniformity among 
the court decisions construing automobile franchise agreements. 
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Incidentally, some State legislatures are making strides in revoking the manu- 
facturer’s arbitrary cancellation privilege. Just a few days ago in my own State 
of New York, Governor Harriman on April 20, 1956, signed a bill amending the 
New York general business law, for the purpose of prohibiting automobile manu- 
facturers from arbitrarily revoking the fanchises of dealers in New York State. 
Under the law effective October 1, 1956, auto manufacturers are required to 
register with the secretary of state and are prohibited from terminating a dealer 
contract except for cause. A maximum penalty of $1,000 fine is imposed for 
each violation. We should not be surprised to learn that automobile manu- 
facturers opposed the legislation, claiming that “the public interest is not suffi- 
ciently affected.” In his statement upon signing the bill, Governor Harriman 
announced it was his firm conviction that “it is very much in the interest of the 
people that small- and medium-sized business should be protected against unfair 
exercise of economic power.” 

In view of the peculiar nature of the automotive industry, coupled with the 
clear proof that previous congressional admonishments have been flouted, it is 
the duty of the Congress to enunciate a public policy that will protect the con- 
sumer interests in their relations with the several economic giants who not 
only produce this article of necessity, but also control its distribution, as well 
as the price thereof. 

ADVERTISING ABUSES 


The dealers must pay for advertising literature they do not want and would 
not order. It is sent in to the dealer in such quantities as the manufacturer thinks 
he should distribute, and the dealer is billed and must pay for that literature even 
though he throws most of it into the wastebasket. The dealers must pay a fixed 
sum per car to the manufacturers toward the cost of advertising. The dealer’s 
name and address is never part of that advertising, only the product is mentioned. 
This policy would cease if the responsibility for exaggerated and fraudulent ad- 
vertising were laid at the door of the manufacturer and if the manufacturer 
were prohibited from requiring dealer contributions toward the cost of such 
advertising. 

Only recently, as a result of testimony adduced at congressional hearings, the 
Federal Trade Commission filed charges against the General Motors Corp. for 
false and deceptive advertising. Independent manufacturers have reported that 
General Motors’ use of the words “genuine Chevrolet” to describe parts used 
in making repairs is diverting business from the independent manufacturers 
and small repair shops. The parts manufacturers contend that the items, dis- 
tributed and warranted by General Motors, actually are bought by General 
Motors from the independent manufacturers. The implication is that the 
“genuine Chevrolet” parts are superior to the same parts sold by competitors 
without such label. 

DELIVERIES WITHOUT ORDERS 


Manufacturers require dealers to file each month several reports showing sales 
and inventory volumes. The manufacturer bases his deliveries to the dealer 
upon these figures. Whether or not the dealer considers this quota salable is 
immaterial. 

Moreover, the dealer has no control over the various built-in accessories that 
are billed as extras. For instance, the automobile is listed as equipped with 
vacuum windshield wipers, but is later shipped in with an electric wiper billed as 
an “extra.” Every car comes with a hole in the dashboard for a cigarette lighter, 
but the lighter is an extra. 

It is the manufacturer, also, who determines the stock of parts and accessories 
that the dealer must purchase from the automobile manufacturer. The dealer 
could purchase these same parts and accessories directly from the parts manufac- 
turer and much cheaper, too. 

The only way to abolish this practice is to prohibit lump-sum bills and to re- 
quire of the manufacturer and of the dealer a complete itemization of all charges. 
No amount should be collectible by either for extras unless ordered in writing by 
the buyer. 

OLD CARS SOLD AS NEW 


The need to eliminate the unfair practice on the part of some dealers in selling 
as new automobiles those which have been towed or driven from the factory or 
used as demonstrators has long been recognized but completely ignored. Under 
legislation I have introduced, it would be a violation for any manufacturer or 
dealer to replace or disconnect the speedometer on an automobile or to change 
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its reading in a manner to mislead the public as to the mileage, condition, or 
usage of the automobile. 

The foregoing, as well as the other unfair automobile marketing practices 
commented upon throughout this statement, are dealt with in the omnibus 
bill, H. R. 10310, which I introduced on March 29, 1956, to provide for the 
enactment of a general motor vehicles law. 


AUTOMOBILE FINANCING 


Not to be overlooked in any compilation of unfair automobile marketing prac 
tices are the reports of substantial overcharges under the “package” finance 
deals. Dealers complain, too, they are forced to grant “wild credit” to con 
sumers in order to satisfy quotas in the manufacturer’s race for sales. 

Insofar as General Motors’ installment sales are concerned, it should be noted 
that if the purchaser defaults, the manufacturer has recourse against the dealer. 
Contemplate, if you will, the situation of the small-business man—the average 
dealer with an investment of his lifesavings in showroom, service station, 
autos, and parts. Should the market fall, upon whom would the loss rest? 
Upon the dealers themselves, because the manufacturers have so directed. If 
my memory serves me, the total amount of installment paper on all consumer 
items last year was $26 billion—of which $14 billion represented the automobile 
business. Thus far in 1956 auto installment loans extended in January and 
February totaled $2.5 billion—an increase of 14 percent from last year. Yet, 
on the other hand, production and sales are running about 26 percent below 
a year ago. 

W:thin the past several days three large finance companies have announced 
increases in auto-loan costs which will be passed on to the dealers. Dealers, 
in turn, must either absorb the costs or pass the increase on to their consumers. 
The consequences is that the squeeze is continually put on the dealers. General 
Motors defies the country to compel it to accept any shrinkage in its prede- 
termined profits. Incidentally, GMAC has not yet made any statement on its 
installment costs. It, of course, is the largest auto finance company. As a 
group, the finance companies account for 55 percent of the auto installment 
credit volume. The other 36 percent is handled by the banks which have also 
recently raised rates. Is it not fair to assume that General Motors will also 
make such an additional charge? 


CHEATING OUR SOLDIERS 


At this point I should like to touch on a matter that involves the now well- 
known adage: “What is good for General Motors is good for the country.” 
You will see in a moment that we can now change that to “What is wrong for 
the insurance companies is not wrong for the automobile companies.” 

On September &, 1955, I wrote to Secretary of Defense Wilson, calling his 
attention to a scheme by which armed service personnel returning to this 
country are being duped and mulcted of thousands of dollars on connection with 
the sale to them of new automobiles. I indicated that the matter had been 
called to the attention of the automobile manufacturers who have failed to do 
anything to prevent these practices. I further stated that the Secretary of 
Defense need not make any determination of whether these practices are fraudu- 
lent or merely unethical, but urged him to direct all commanding officers to 
alert their men to these practices to afford them an opportunity to protect 
themselves accordingly. My letter of September 8, 1955, is exhibit A, annexed. 
I received an answer, dated September 23, 1955, a copy of which is annexed as 
exhibit B, in which the Department of Defense refused to take any action. 
I replied by letter of September 28, 1955, a copy of which is annexed as exhibit 
C, again indicating the need for departmental action. No answer has been 
received to my last letter. 

Now let us see what happened when the Department’s attention was called 
to similar fraudulent practices by insurance salesmen. No General Motors was 
involved. An investigation was instituted which confirmed the charges. A 
complete set of regulations was promulgated by the Defense Department, in- 
cluding a directive to commanders of all bases, making them responsible for 
protection of the men against such frauds. Another reason for different treat- 
ment of the phony automobile salesmen is that the fraudulent business is so 
profitable that the automobile manufacturers have sent their own “direct” 
representatives overseas to grab this business. 





— 


Bi re 
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MANUFACTURING WARRANTIES 


What is the situation today? The consumer may need a new automobile, 
but he dreads the purchase. Breaking in the car means running back and forth 
to the dealer to correct inherent mechanical failures that are uncovered long 
after the guaranty period has expired. The attitude of the consumer is aptly 
defined in two unsolicited letters I received, which were printed in the Con- 
gressional Record—one appearing in the January 31, 1956, issue (pp. A993— 
A995) ; the other in the Fc bruary 9, 1956, issue (p. A1331). The dealer, on the 
other hand, is called upon as a regular procedure to comply with, not his war- 
ranty, but a warranty the company requires him to make. What has been the 
dealer’s redress? The answer the dealer receives from the manufacturer is 
to step up or maintain his sales volume—even if that means come-on advertising, 
bootlegging, price packing, and any other unfair-trade practice. Even out- 
right fraud is countenanced by the manufacturer. 

Many an inexplicable accident is caused by. defective vehicles. The manu- 
facturer upon whom the blame should rest passes the responsibility on to the 
dealers who cannot assume nor begin to fulfill the obligation. The automobile 
manufacturer today makes only a spot check of 1 out of every 10 or 20 auto- 
mobiles that leave the assembly line. The company’s warranties are plainly 
worthless, and the dealer upon whom the responsibility falls gives a minimum 
of service until the guaranty period expires; after which, he charges the con- 
sumer for “repairs.” 

In testifying last December before a Senate committee a spokesman on behalf 
of 1 of the 6 manufacturers in the country stated: “The manufacturer assumes 
the greater risks and bears the ultimate responsibility to the customer.” Should 
we not make certain, then, that this responsibility is firmly fixed? My bill, 
H. R. 10309, prohibits the interstate sale, transportation, or use of a new auto- 
mobile unless aceompanied by a certificate of: fitness: from the manufacturer 
or assembler, showing that the automobile has been inspected and found in 
good working order and, further, that it has been road-tested and found in good 
operating condition. 


MANUFACTURER REACTION TO THESE HEARINGS 


On the heels of the disclosure of so many unfair practices in the industry, we 
now see by the papers that the manufacturer pretends he is reforming. General 
Motors Corp. has p-edicted “the beginning a new era—an era of good will” 
in relations with its dealers. The Ford Motor Co. announced dealer-management 
talks to show dealers how they will gain by joining the fight against bootlegging. 
In so doing Ford said this was the first time dealers have been calied to discuss 
the bootleging problem with top management. I say to you, gentlemen of the 
committee, that such overtures are too late. 

The public confidence can only be restored by the affirmative action of this 
committee. Let us recall that a similar false contrition permeated the atmos- 
phere in 1938 after the Congress enacted House Joint Resolution 594, which 
directed the Federal Trade Commission to investigate the policies of motor- 
vehicle manufacturers and dealers in their relation to the public interest. The 
Commission, 1 year later, made public its findings, which were not at all unlike 
the unfair practices that are now paraded before congressional committees. Un- 
fortunately, the Congress took no action at that time, for the reason, among 
others, that the industry itself rejected any type of Federal legislation. 


THE MANUFACTURERS’ WAY OF ELIMINATING AN UNFAIR TRADE PRACTICE 


The elimination of acknowledged unfair practices in the automobile industry 
cannot be left to the discretion of the industry itself. Let me illustrate. The 
“phantom” freight charge has long been prevalent in the automobile industry. 
A similar practice among steel producers, “Pittsburgh plus,” was eliminated in 
the thirties. Under this practice the manufacturer ships the automobiles to 
dealers from nearby assembly plants and requires the dealer to pay for the 
transportation in an amount equivalent to, or even greater than, the rail freight 
rates from the factory to the dealer’s delivery points. 

Let us examine the 1954 shipment record for motor vehicles as reported in 
the 35th edition of Automobile Facts and Figures, 1955. Of the 6,601,071 motor 
vehicles shipped, 80.5 percent or 5,314,842, left the factory by highway—on a big 
truck that hauls several other cars, or towed behind another new car. Shipment 
by boat accounted for 5.6 percent, or 370,044; while rail shipments accounted 
for only 13.9 percent. In other words, only 916,185 out of a total of 6,601,071 
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motor vehicles shipped went by rail. You have seen reports stating that the 
“phantom” freight charges have annually amounted to over $250 million. And 
what has the manufacturer to say? Ford has admitted that in 1954 it gained $50 
to $60 million on its total distribution charges. General Motors testified before 
a Senate committee that its excess of actual freight for last year would be about 
$152 million. We may rest assured those were conservative estimates and do 
not forget that the excess profit per unit in previous years was much greater, 
because it would not be based on the lower rates announced at various times 
by the industry. 

I urge that the public announcements now being flaunted in our faces by the 
manufacturers as to their “amended ways” is merely an attempt to becloud the 
issue. 

As of February 29, 1956, Chrysler Corp., General Motors Corp., and the Ford 
Motor Co. eliminated “phantom” freight charges. Those three manufacturers at 
the same time increased the wholesale price of their cars to their dealers. This 
in the face of the Chrysler testimony that they paid out more for freight charges 
than they collected. The manufacturers contend they should be permitted to 
deal with the so-called phantom freight on an industrywide basis. Their testi- 
mony and their actions, in my opinion, indicate they cannot be trusted to solve 
these problems. 

As long as the industry practice is to collect a separate charge from the public, 
which is represented as the cost in making delivery of the automobile from the 
factory to the consumer, then the industry should not be permitted to collect any 
more than such actual cost. For this purpose I have introduced H. R. 7935, 
which would amend the Internal Revenue Code of 1954 to require every seller 
of property, who collects from the purchaser any amount as a charge for the 
transportation of such property, to furnish such purchaser a statement showing 
the amount of transportation charges, if any, taxable under section 4271 (a) 
of such code, and the amount of tax imposed. 

I have heretofore referred to the report filed by the Federal Trade Commis- 
sion in 1939, pursuant to its study of the automotive industry. It should be 
noted that, irrespective of whether or not legislative action was necessary, the 
Government controls of World War II, limiting production, obviated the need for 
positive action by the Congress at that time. Nevertheless, we find the same 
unfair practices prevalent in the industry today, and what is worse, on a larger 
scale. In these circumstances, our duty to the public is not discharged by a 
formal disclosure of their nature. 

In conclusion I should like to make this observation. The manufacturers rep- 
resenting the automotive industry can best be described as giant octopuses whose 
tentacles of economic power extend over every phase of the industry, as well 
as over many unrelated products. On the other side of the picture are the 42,340 
dealers—90 percent of whom are small-business men, the very backbone of our 
free-enterprise system. In most cases they are the civie and philanthropic 
leaders in their communities. In the past their position has been one of dignity 
among their fellow citizens. They are fast becoming the most despised members 
of their communities. There were 219 dealer bankruptcies in 1953, the highest 
number since 1938. Two hundred and forty-one dealer mortalities occurred 
in 1954. The April 30, 1956, issue of Automotive News gives some interesting 
figures on General Motors’ dealer terminations. The figures are based on the 
first 10 months of 1955 as against 1954. In 1955 there were 178 nonrenewals 
against 150 for 1954; 214 involuntary terminations in 1955 against 192 for 1954; 
1,585 voluntary terminations in 1955 as against 1,908 for 1954. 

It is high time to put this house in order. 

Again, Mr. Chairman and members of the committee, permit me to thank you 
for the opportunity to attend here and express my views on these very important 
matters. 





ExHrsit A 


CONGRESS OF THE UNITED STATES, J 
House oF REPRESENTATIVES, . 
Washington, D. C., September 8, 1955. 


Hon. CHARLES E.: WILSON, 4 
Secretary of Defense, 5 
Department of Defense, Washington, D. C. a 

My Dear Mr. SecreTary: For some time Members of Congress have been re- © 
ceiving complaints about the tactics being used by various dealers in selling new 
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automobiles to members of the Armed Forces returning from posts outside of the 
country. 

It seems that some of these retailers have sent representatives abroad who, 
through fraud and deceit, induce these men who are about to return to the United 
States to sign contracts, and to pay deposits for the delivery of new automobiles 
to them at the port oi their arrival in this country. As part of this scheme these 
retailers have made exclusive rental agreements for offices in the hotels in this 
country at which these men and their families are temporarily lodged upon their 
arrival here. The deceptive practices are continued at those places until the 
delivery of a new automobile is made and payment obtained. 

No purpose can be served by setting forth in this letter the nature of the 
fraudulent representations that are made, nor is it necessary for the purpose of 
this letter to determine whether or not these practices are actually fraudulent 
or merely unethical business practices. The result of all of these practices is 
that these men are being duped and taken advantage of. They are paying more 
for these automobiles than if they bought them in their hometowns or, for that 
matter, if they bought them at the port of arrival. They are paying higher finance 
charges than they would pay if they took the opportunity of financing their auto- 
mobiles in their hometowns or in the city in which they are discharged from the 
service, and they are being deprived of the inspection and service that ordinarily 
goes with a new-car purchase when made in their hometowns. 

The automobile manufacturers, when apprised of these practices, have taken 
the position that these retailing practices are no concern of theirs. 

I believe you will agree with me that in the absence of the manufacturers 
undertaking to prevent these practices, something must be done to help these 
men. 

My suggestion is that you immediately issue a directive requiring commanding 
officers in all stations outside of this country to alert the men under their com- 
mand to this situation, and to advise those men that it is inadvisable for them to 
make such purchases while abroad, or, for that matter, even at the place of 
arrival in this country, or the place of discharge from the service in this country, 
and that their best interests will be served by their making such purchases from 
dealers in their home communities. The hometown dealers, in almost every in- 
stance, can arrange for the delivery of a new automobile to them at their point 
of arrival or discharge in this country, which would then be available for them 
for transportation to their hometowns. 

I hope you will agree with me that such a directive will serve.a very useful 
purpose. As a matter of fact, the directive and the notice from the local com- 
manding officer can be appropriately worded so that neither manufacturers nor 
retailers need be accused of any wrongdoing or impropriety, and yet provide some 
measure of protection to the members of our Armed Forces. 

With kindest personal regards, I am, 

Sincerely yours, 
ABRAHAM J, MULTER. 


EXHIBIT B 
MANPOWER AND PERSONNEL 


ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., September 23, 1955. 
Hon. ABRAHAM J. MULTER, 
House of Representatives. 

DeaR Mr. MuLter: This is in reply to your letter of September 8 concerning 
certain practices of automobile dealers in selling to members of the Armed Forces 
returning from overseas posts. 

You appreciate, I am sure, that no agency of the Department of Defense spon- 
sors any plan of automobile sales such as you describe and the Department is 
therefore without jurisdiction to discontinue it. The selection of an automobile 
salesman or sales contract is a matter of individual choice. 

Overseas representatives of United States automobile dealers are not amenable 
to military control. So long as they comply with the laws of the locality in which 
they do business they can offer their merchandise for sale to both civilian and 
military. Control of this group like their contemporaries at the port would 
appear to rest with the automobile dealers, their trade associations, and perhaps 
the manufacturers. 
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I believe that the directive you suggest would be more restrictive than is appro- 
priate for issuance by this Department and that it might affect the legitimate 
activities of firms and dealers who render real service to our personnel. I believe 
that the objective we seek, the use of caution and judgment by servicemen in 
their purchases from unknown vendors, can best be accomplished by a continua- 
tion of the present normal counseling given by commanders to their troops. I am 
taking the liberty of sending a copy of your letter to the military departments. 

Your interest in the welfare of our Armed Forces personnel is appreciated. 

Sincerely yours, 
CarTER L. BurGeEss. 





ExuHIisit C 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., September 28, 1955. 
CARTER L. BURGESS, 
Assistant Secretary of Defense, 
Department of Defense, Washington, D. C. 

Dear Mr. Burgess: Receipt is acknowledged with thanks of yours of Sep- 
tember 23. 

I fail to understand how the directive as suggested by me is in any manner 
restrictive. It does not require the Department or any commanding officer to take 
a position on the matter, nor in any manner to interfere with automobile dealers 
in this country or abroad. It has always been proper for the Defense Depart- 
ment to alert the members of the Armed Forces against dangers that they may 
encounter, whether physical, moral, or financial. 

Alerting these men to these practices is in direct line with such procedure. 

Sincerely yours, 
ABRAHAM J. MULTER. 





[H. R. 10310, 84th Cong., 2d sess.] 


A BILL To provide for the regulation of motor vehicles on the highways of the United 
States, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“General Motor Vehicles Act of 1956.” 


DECLARATION OF POLICY 


Sec. 2. It is hereby declared to be the policy of Congress through the exercise 
in this Act of its power to regulate commerce, in accordance with which policy 
all of the provisions of this Act shall be interpreted, to promote safety in 
the operation of motor vehicles by the general public on the highways of the 
United States, and to regulate the trade practices between manufacturers of mo- 
tor vehicles and their franchised dealers and the general public. 


DEFINITIONS 


Sec. 3. As used in this chapter— 

(a) “Manufacturer” means any individual, partnership, corporation, associa- 
tion, business trust, or any other form of business enterprise, or any branch or 
agent thereof engaged in the business of manufacturing or assembling motor 
vehicles or of selling motor vehicles for resale, or servicing or financing motor 
vehicles intended for resale. 

(b) “Dealer” means any individual, partnership, corporation, association, or 
any other form of business enterprise, or any branch or agent thtereof, engaged 
in the business of purchasing motor vehicles for resale and of exchanging 
or servicing motor vehicles. 

(c) “Motor vehicle” means any motor driven or propelled vehicle, except 
airplanes, road rollers, traction engines, power shovels, and other equipment used 
in construction work and not designed for or employed in general highway trans- 
portation, as well as farm and agricultural machinery, and vehicles designed for 
running on tracks or rails. 
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(d) “New motor vehicle’ means a motor vehicle which has never been the 
subject of a sale with intent to pass an interest therein and has never been 
driven, pushed, towed, or propelled over a public highway. 

(e) “Used motor vehicle” means a motor vehicle which has been sold, bar- 
gained, or exchanged, given away, of whose title has been transferred from the 
person who first acquired it from the manufacturer or dealer, and so used as to 
have become what is commonly known as secondhand, within the ordinary mean- 
ing thereof, or which has been driven, pushed, towed, or propelled over a public 
highway. 

(f) “Franchise” means the right, privilege, or authorization accorded the 
dealer by the manufacturer, whether by contract, agreement, or otherwise, to 
purchase, sell, and service motor vehicles. 

(zg) “Commerce” means commerce among the several States or with foreign 
nations, or in any Territory of the United States or in the District of Columbia, 
or between any such Territory and another, or between any such Territory and 
any State or foreign nation, or between the District of Columbia and any State 
or Territory or foreign nation. 


UNLAWFUL PRACTICES 


Sec. 4. It shall be unlawful for anyone to sell, ship, transport, drive, push, 
tow, or propel any motor vehicle in commerce unless accompanied by a manu- 
facturer’s certificate of fitness which must state (i) that the motor vehicle and 
all the parts and accessories thereon have been inspected and found in good 
working order, safe and ready for operation on the public highways, and in com- 
plete accord with all specifications as set forth in all descriptive and advertising 
matter, and (ii) that the vehicle has been road-tested for five hundred miles and 
found in good operating condition after having been road-tested for at least one 
hundred miles at each of the speeds of fifteen, thirty, forty-five, sixty, and seventy- 
five miles per hour. 

Sec. 5. It shall be unlawful for any manufacturer or dealer to sell, ship, 
transport, drive, push, tow, or propel in commerce a motor vehicle with equip- 
ment, parts, or accessories different from or in addition to those specified in the 
current literature and advertisements of motor vehicles of the same make and 
model for which an additional or extra price or charge is made or sought to be 
collected for such equipment, parts, or accessories : Provided, That nothing herein 
shall prohibit the order or shipment of any motor vehicle equipped in accordance 
with the specifications set forth in a written order or written agreement of the 
parties, which separately itemizes each additional or extra item by full descrip- 
tion and price. 

Sec. 6. (a) It shall be unlawful for any manufacturer to sell, ship, transport, 
drive, push, tow, or propel in commerce any motor vehicle without first having 
sealed the speedometer thereof so as to prevent tampering therewith or to 
prevent its operation. 

(b) It shall be unlawful for anyone to replace, disconnect, or prevent the 
normal and proper operation of the speedometer on any motor vehicle or change 
its reading in such a manner as to mislead or deceive a person as to the usage, 
mileage, condition, or other character of the motor vehicle. 

Sec. 7. It shall be unlawful to deliver a motor vehicle to a retail purchaser 
unless such delivery shall be accompanied by an itemized invoice of the cash 
sale price which shall separately set forth the amount attributable to each 
part, piece of equipment, and each accessory ; Federal excise tax; State or local 
taxes; transportation; advertising; handling charges; service; motor-vehicle 
license; motor-vehicle title registration; and any other charge included in the 
price of the vehicle delivered: And provided further, That when sale of a 
motor vehicle is made other than on a cash-delivery basis the invoice shall also 
include the components of the charges added to the sale price by reason of the 
fact that the vehicle is delivered under a time sale or other agreement, sep- 
arately stating the amount of each item charged in connection with the financing 
and the insurance, if any; and also indicating whether or not, and if so, how 
much of such charges are refundable if the balance is paid before maturity. 

Sec. 8. It shall be unlawful for any manufacturer or dealer to charge or collect 
as a charge for transportation of a motor vehicle or taxes thereon any amount 
in excess of the actual cost to such manufacturer or dealer of the freight or 
other transportation charges incurred or taxes payable by the manufacturer or 
dealer in mAking delivery of such motor vehicle. 

Sec. 9. It shall be unlawful for any manufacturer or dealer to advertise, or 
cause the advertisement of a motor vehicle in a manner so as to confuse or 
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mislead, or to tend to confuse or mislead, a prospective purchaser as to the price 
or description of such motor vehicle that is intended to be or has been delivered 
at the dealer’s place of business. 

Sec. 10. No manufacturer shall directly or indirectly require any dealer or 
group of dealers to advertise or pay for the advertisement of the manufacturer’s 
product except by the usual signs at a dealer’s place of business indicating he 
deals in the manufacturer’s products. 

Sec. 11. It shall be unlawful for any manufacturer to threaten to terminate, 
to terminate or cancel, or to fail or refuse to renew the contract, agreement, or 
franchise of any dealer because of the dealer’s unwillingness or refusal to 
purchase parts, accessories, equipment, or tools of any particular type, kind, 
or description from said manufacturer. 


PRICE DISCRIMINATION 


Sec. 12. It shall be unlawful for any manufacturer in any manner whatsoever, 
or by any device or method whatsoever, to discriminate pricewise between dealers 
by way of discounts, rebates, or other allowances to any dealer over and above, or 
any different from, any discounts, rebates, or other allowances available at the 
time of such transaction on equal terms to all other dealers. Volume discounts, 
allowances, or rebates are hereby expressly prohibited. 


MANUFACTURER-DEALER RELATIONS 


Sec. 13. (a) Every contract or agreement between a dealer and a manu- 
facturer by which such dealer in motor vehicles operates as such under a franchise 
granted by such manufacturer may include provisions to provide for the termi- 
nation or cancellation of the contract by mutual consent or upon breach of 
provisions specifically contained therein, and such contract shall be canceled 
only for one or more of the reasons stated therein. 

(b) Nothing contained in this Act or in any other law shall render unlawful 
any contract or agreement between a manufacturer and a franchised dealer, in 
which such manufacturer agrees that such franchised dealer shall have the sole 
und exclusive right to sell in a specified geographical area and/or for a specific 
period of time a new or used motor vehicle produced or distributed by said 
manufacturer. 

(ec) Nothing contained in this Act or in any other law shall render unlawful 
any contract or agreement between a manufacturer and a franchised dealer in 
which such dealer agrees to sell only within a designated geographical area and 
to refrain from selling outside said area any new or used motor vehicle produced, 
assembled, or distributed by said manufacturer. 

(d) Nothing contained in this Act or in any other law shall render unlawful 
any contract or agreement between a manufacturer and a franchised dealer in 
which such dealer agrees not to resell, either directly or indirectly, any current 
model motor vehicle made by such manufacturer, to any person, partnership, 
corporation, or other entity engaged in the business of selling new or used motor 
vehicles other than a person or entity operating under a franchise or authorized 
dealer agreement with such manufacturer. 

(e) Nothing contained in this Act or in any other law shall make it unlawful 
for a manufacturer of motor vehicles to enforce any agreement authorized by 
subsection (d) by refusing to sell to, or canceling the franchise of, any dealer 
who knowingly engages in the sale of a motor vehicle of current model made 
by such manufacturer to any person, partnership, corporation, or other entity 
engaged in the business of selling new or used motor vehicles other than a person 
or entity operating under a franchise or authorized dealer agreement with 
such manufacturer. 

ENFORCEMENT 


Sec. 14. Any manufacturer or dealer shall be entitled to sue for and have 
injunctive relief, in any district court of the United States having jurisdiction 
over the parties, to enforce the terms of valid agreements or to enjoin violation 
thereof, or against threatened loss or damage by a violation of this Act, when 
and under the same conditions and principles injunctive relief against threat- 
ened conduct that will cause loss or damage is granted by the courts, and upon 
the execution of proper bond against damages for an injunction improvidently 
granted: Provided, however, That the parties may agree to accept the decision 
of an arbitration body to be composed of three members—one of whom shall 
be selected by the manufacturer; one of whom shall be selected by the dealer; 
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the third of whom shall be selected by the two appointees, provided the third 
person so named shall not be a manufacturer or dealer, or a stockholder, officer, 
or employee of, or person affiliated with, either a manufacturer or a dealer. 

Sec. 15. Anyone who shall be injured in his business or property by reason 
of anything prohibited or made unlawful by this Act may sue therefor in any 
district court of the United States in the district in which the defendant resides 
or is found or has an agent, without respect to the amount in controversy, and 
shall recover twofold the damages by him sustained, and the cost of suit, plus 
a reasonable attorney’s fee. 

PENALTIES 


Sec. 16. Any person violating any of the provisions of this Act shall, upon 
conviction for each violation, be fined not more than $10,000, or imprisoned for 
not more than one year, or both. 

Sec. 17. Whenever a corporation shall violate any of the proivsions of this 
Act, such violation shall be deemed to be also that of the individual directors, 
officers, or agents of such corporation who shall have authorized, ordered, or 
participated in doing any of the acts constituting, in whole or in part, such 
violation, and such violation shall be deemed a misdemeanor, and upon convic- 
tion therefor of any such director, officer, or agent, he shall be punished by a 
fine of not exceeding $5,000 or by imprisonment for not exceeding one year, 
or by both. 

SUITS BY UNITED STATES 


Sec. 18. The several district courts of the United States are invested with 
jurisdiction to prevent and restrain violations of this Act; and it shall be the 
duty of the several district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to institute appropriate 
proceedings to prevent and restrain such violations and for damages and pen- 
alties. Pending final determination of the matter, the court may issue such tem- 
porary restraining order or prohibition as shall be deemed just in the premises. 

Sec. 19. A final judgment or decree rendered in any criminal prosecution 
or in any suit or proceeding brought by or on behalf of the United States under 
this Act to the effect that a defendant has violated said laws shall be prima 
facie evidence against such defendant in any suit or proceeding brought by any 
other party against such defendant under this Act as to all matters respecting 
which said judgment or decree would be an estoppel as between the parties 
thereto. 

Sec. 20. Whenever any suit, proceeding, or criminal prosecution is instituted 
by the United States to prevent, restrain, or punish violations of this Act, the 
running of the statute of limitations in respect of each and every private right 
of action arising under said Act and based in whole or in part on any matter 
complained of in said suit or proceeding shall be suspended during the pendency 
thereof, and the time within which to bring such suit or proceeding shall be 
extended by the length of time elapsed between the institution and final deter- 
mination, by appeal or otherwise, of such suit, proceeding, or criminal prosecu- 
tion. 

TECHNICAL AMENDMENTS 


Sec. 21. (a) Part II of subchapter C of chapter 33 of the Internal Revenue 
Jode of 1954 (relating to tax on amount paid for transportation of property) 
is hereby amended by adding at the end thereof the following section: 


“Sec. 4274. STATEMENT OF TRANSPORTATION CHARGES. 

“(a) REQUIREMENT.—Any person who, in connection with any sale of prop- 
erty, collects from the purchaser any amount as a charge for the transportation 
of such property shall, in any case in which any part of the amount attributable 
to such transportation is taxable under section 4271 (a), furnish such purchaser 
a statement showing— 

(1) the amount attributable to such transportation upon which a tax 
is imposed by section 4271 (a), and 

“(2) the amount of such tax. 

“(b) TREBLE DAMAGES.— 

“(1) RecoveRY BY PURCHASER.—Any person who, by reason of any mis- 
representation in the statement required under subsection (a) of this 
section, is required to pay any amount as a charge for the transportation 
of property, including the tax imposed thereon, which exceeds the amount 
actually paid by the seller for such transportation, including such tax, 
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may, within two years after the date of such payment, bring a civil action 
against the seller to recover three times the amount paid as such trans- 
portation charge, including such tax, in excess of that actually charged the 
seller. Whenever any person successfully maintains an action under the 
provisions of this paragraph, such person shall be entitled to recover, in 
addition to the amount provided in the first sentence of this paragraph, a 
reasonable attorney’s fee, to be fixed by the court, which fee shall be taxed 
and collected as part of the costs in the case. 

(2) RECOVERY BY UNITED STATES.—In any case in which a person entitled 
to bring a civil action against a seller under the provisions of paragraph 
(1) of this subsection, shall fail to bring such action within the period of 
time prescribed therein, the Attorney General is authorized to bring a civil 
action against the seller in the name of the United States, within two years 
after the expiration of such prescribed period of time, to recover three times 
the amount paid as a charge for the transportation of the property pur- 
chased, including the tax thereon, which exceeds the amount actually paid 
by the seller for such transportation, including such tax, plus the sum of 
$500 as additional costs of the suit, the amount recovered to be paid into 
the Treasury of the United States. 

“(c) Cross-REFERENCES.— 
(1) For penalty for false statement to purchasers relating to tax 
included in purchase price, see section 7211. 
“(2) For penalty for failure to furnish statement required by this 
section or for furnishing false statement, see section 7276.” 
(b) The table of sections for such part II is hereby amended by adding at the 
end thereof the following: 


“Sec. 4274. Statement of transportation charges.” 


Sec. 22. (a) Subchapter B of chapter 75 of the Internal Revenue Code of 1954 
(relating to offenses in connection with certain taxes) is hereby amended by 
adding at the end thereof the following section : 


“Sec. 7276. MISREPRESENTATIONS IN CONNECTION WiTH Tax ON AMOUNT PaID 
FOR TRANSPORTATION OF PROPERTY. 


“Any person required under the provisions of section 4274 to furnish a state- 
ment who willfully furnishes a false or fraudulent statement or who willfully 
fails to furnish a statement showing the information required under section 
4274, shall, for each such offense, upon conviction thereof, be fined not more 
than $10,000, or imprisoned for not more than one year, or both.” 

(b) The table of sections to such subchapter B is amended by adding at the 
end thereof the following: 


“Sec. 7276. Misrepresentations in connection with tax on amount paid 
for transportation of property.” 


SEPARABILITY OF PROVISIONS 


Sec. 23. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the remainder of the Act, and 
the application of such provision to persons or circumstances other than those 
to which it is held invalid, shall not be affected thereby. 


EFFECTIVE DATE 


Sec. 24. This Act shall take effect ninety days after its enactment. 


Now Ler Us Hear FrRoM THE AUTOMOBILE OWNER 


EXTENSION OF REMARKS OF HON. ABRAHAM J. MULTER OF NEW YORK IN THE HOUSE 
OF REPRESENTATIVES, THURSDAY, JANUARY 19, 1956 


Mr. Mutter. Mr. Speaker, for some weeks now congressional committees have 
been hearing from automobile manufacturers and dealers. Each group has been 
telling how good they were and the faults of the other. 

There is a third side to this story: that of the consuming public. 
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Following is an item I received unsolicited, which is the consumers’ story. I 
am afraid it is all too typical. Incidentally, it confirms one phase of my testi- 
mony before a committee of the other body. The item follows: 


You ArE HELpIne To SEND TENS OF THOUSANDS OF AMERICANS TO THEIR DEATHS 
Every YEAR BY FarLt1Ine To Pur A Stop To THE FLAGRANT ABUSE OF THE CON- 
SUMER BY THE AUTOMOBILE INDUSTRY 


Abuse through— 

1. Cars with engines designed for constantly increasing power “to meet com- 
petition”—in spite of the fact that the cars’ chassis, the cars’ safety elements, our 
public highways, and the maturity of our drivers are not necessarily able to 
handle this power safely. 

2. Cars assembled so rapidly as to breed possible carelessness. (Buick was 
producing 67 an honr, when I went through the plant in August.) 

3. Frequent dishonesty in servicing, with the average consumer unable to know 
what has to be done or, after he gets the bill, what was done. 

4, Making excuses for defects to customers, often as if they were imagined by 
the new car owner, instead of admitting them and either correcting them properly 
or seeing to it that the customer gets a corrected car either this year or adequate 
adjustment when such corrections had been made. 

5. Refusal to accept responsibility for a defective product, forcing customer 
either to accept it or to buy a new one. 

6. Lack of any definite pattern in costs to the automobile owner in servicing, 
parts or gasoline products, with many of these products overpriced, especially by 
dealers and in tourist areas. 

7. Constantly increasing prices for cars with constantly decreasing quality in 
workmanship, while the companies boast constantly increasing net profits. 

8. Dealer policies that result in the cheapest kind of bargaining tactics to sell 
cars, with the customer never knowing exactly what he is paying, and for what. 

The following is a record of servicing required by my 1955 Buick super con- 
vertible (cost, $4,086.29) : 

The first 6 months of servicing is one small evidence of the foregoing. 

Please note that many of the “subsequent servicings’” reported below were 
necessitated by careless, inefficient dealer servicing originally. * * * And almost 
all of the original dealer servicing would not have been necessary if the factory 
had produced the proper, efficient engineering and workmanship for which the 
customer pays so highly when purchasing a car. 

Picked up car March 11, 1955. Back plastic window had flaw in it. Was 
replaced. 

Trunk flooring torn and sloppy. Replaced, but in process floor greased up and 
stained. 

Left door hanging 1 inch off frame—both doors rattling and banging against 
locks; when car 10 days old, left door jammed and could not be opened. Serviced 
March 22, March 24, April 11, April 28, May 2, June 1, June 21, July 5, September 
27. Apparently, because of body shake and poor engineering originally, these 
doors always will rattle and bang—and periodically the left door will shimmy out 
of position so badly that it will jam. It wasn’t until fifth servicing that left 
door was hung flush with dash. Then I was advised that lock had been welded 
into wrong place. Rattling continued. When Buick servicemen unjammed left 
door on March 22, they sprung it. When they righted this on March 24 they 
broke the inside trim. There also is a dent under lock outside. Car had two 
different locks on doors when new. This was corrected and new striker plates 
were installed April 28 and again June 21, but chucking noise did not disappear. 
Body shake of car, caused by only slightly bumpy roads, jiggled doors out of 
position during summer months until noise became unbearable and left door 
became more and more difficult to open. I advised Buick that left door was on 
its way to jamming again. Their eastern service manager insisted nothing was 
wrong. On September 20 it jammed shut again. They opened it, but door con- 
tinues to bang around in its frame causing irritating noise that interferes with 
driver's control of car. Right door also rattles and bangs, but eastern service 
manager refused to do anything about it when he had the car in New York for 
going over, because ‘“‘we might damage something else in trying to reposition this 
door.” In spite of above servicing, I am left with a noisy, unsafe car in spite 
of original investment of over $4,000 for what should have been a well-engineered, 
carefully and accurately assembled car. 








390 AUTOMOBILE MARKETING LEGISLATION 


Carburetor needed adjustment March 22. Constant thudding noise; low gas 
mileage. Serviced April 2, 11, 28, June 1. After first adjustment car stalled. 
Buick man readjusted and cut off all air so had to stop on road for another 
readjustment same day (April 2). Gas mileage still poor—do well when we 
average 13 miles per gallon. 

Speedometer cable needed readjustment March 22. Serviced April 11. Buick 
admitted this defect in 1955 Supers. Failed to repair first time. Now O. K. 

Top leaked at left side. Serviced March 22 and September 20. Still leaks. 
Also air pours through the top. 

Air coming through vents March 22. Air still is objectionable unless heat is 
on. 

Discovered through skidding noise under car when it stopped or slowed that 
motor that runs the top was loose. Services March 22. Now O. K. 

Reverse gear caused car to hop March 22. Repaired. 

Left front tire fell apart at seam. Had reported “feel steady thump as if 
tire was bad” on March 22. They could find nothing. 

On June 3, after 3 days in Buick shop when the factory representative was 
supposed to see what he could do to improve ride, a customer, watching as 
they started to drive out the car for delivery to me, discovered a 5-inch gash 
in front left tire; it had fallen apart at seams after only 3,000 miles of driving. 
(Not one of the many men who worked on the car spotted it, although front 
end was supposed to have been checked.) U.S. Royal (a subsidiary of General 
Motors) agent insisted that I pay $5 for mileage used, although they admitted 
it was defective, and although tire was still on warranty, according to Buick. 
Buick paid when I refused to. Bouncing noise continued in right rear tire 
which Buick replaced July 9-16. Bad front end of the car wore down these 
brand new tires which I had put in front in less than 3,000 miles. 

Right rear window failed to close; wires were so badly taped, according to 
Buick dealer who serviced that they short-circuited. Serviced April 4, 11, 
and 28. Wires were repaired by District of Columbia dealer, but upholstery 
was not properly restored. It took two followup servicings by my own dealer 
to get it right. Now O. K. 

Boot that covers top was improperly designed so that it took three men to 
snap it on. Serviced April 3 and July 9. Buick sent new boot from factory, 
same size, but they sent snaps separately for dealer to install on outer rim. 
Boot still too tight ; seams are ripping open. 

Left visor was sprung. Rattled and fell into line of vision. Serviced April 
11, April 28, and July 9. It’s now sprung again. 

Front floor carpeting not laid properly ; ended below front seat, underlining ex- 
posed. Serviced April 11 and July 9. Was relaid first time, but it blew up 
when the top was down. Reinstated. Now O. K. 

Reported oil leak—either from engine or Dynaflow, or both. Serviced April 
28, August 22, and September 8. On August 22, when oil was changed at service 
station, was advised that there was no gasket in engine oil equipment—then 
they found it. Also on August 22 a Buick serviceman informed me, when I 
needed a quart of Dynaflow oil after only 6,000 miles that they “all leak.” In 
Flint, Mich., the Buick plant, when I complained that I had needed 2 quarts 
of engine oil in the last 1,000 miles, they said they were instructed to tell cus- 
tomers that “that’s normal for a Buick.” When I returned to my own inde- 
pendent serviceman at end of a trip on September 8, he discovered that the gasket 
in engine oil drain was faulty (Buick dealer admitted “we have had some of 
those”) and the Dynafliow still was leaking. Buick repaired Dynaflow. 

Talked to factory representative on May 20 after returning from trip on New 
York State Thruway in wind when car was impossible to handle, and rattles 
were unbearable. He asked to go over car himself the next week or so. We 
made date for June 1 after my frequent calls to pin him down. 

On June 1 factory representative supervised checking of car. He said front 
end needed correction, and wheels were alined. He also tightened power steer- 
ing wheel to degree where it was hard to handle. I later was advised that 
this could damage steering gear over period of time. Front end continues to 
be weak and ear still is difficult to handle. Car has had front-end correction 
and wheel alinement and balancing 4 times in 13,000 miles. 

As result of my advising the president of GM that my unanswered letters 
to him would be left with my insurance papers and that my family were being 
instructed to sue GM to the hilt if I should lose my life in this unsafe car, the 
eastern service manager for Buick flew up to see me on June 21. He drove 
ear and insisted it was normal. He did admit a strange noise from rear left 
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tire * * * admitted to chucking of left door against lock * * * and he did sug- 
gest that either I bring the car to New York for the Fisher Body man to go 
over under his supervision, or he would send the man up here to go over it. I 
chose New York in order for the manager to supervise, hoping this would result 
in more positive results than in the past. Later was advised that it was against 
GM policy to reimburse me for the train fare involved in so doing. It was 
at his instruction that two new striker plates were installed on the doors. 

Following is his list of repairs (on a car still new and already serviced as 
this record indicates so far) : Left rear tire was replaced. Front floor carpeting 
reinstalled. Right quarter drain hole was opened (this had been neglected at 
factory). Left vent window spring was repositioned. Top boot cover was 
restitched. Left visor again was realined. Both door garnish mouldings were 
reset but the manager telephoned me to say that he would not reposition the 
right door (which I complained was chucking, rattling, and obviously out of 
position) because they “might damage something else.” He also told me during 
this call that my complaint of overheating was unjustified—these motors “run 
hot.” Dealer later found that thermostat was defective. Fan belt and power 
steering belt were replaced. 

Brought car to dealer on July 25 to be put in completely safe condition for 
cross-country trip. Pointed out that motor was running hot, and car pulled to 
right, especially when brakes were applied. (Note that this was less than 10 
days after car was gone over in New York City Eastern Service Division shop.) 
I also had them put two new tires on front. 

Dealer discovered that thermostat was defective. 

When I got car on road, found pulling had not been eliminated. Car was 
almost impossible to handle on road from here to California, and in San Diego 

(August 15) brought it into an oldtime wheel alinement specialist who reported 
the front end to be extremely loose. He corrected this, balanced wheels, and 
changed the cam and caster. 

When I returned to tell him car handled better, but still pulled when I applied 
the brake, he advised that there must be grease on the brake lining. (See story 
on this after I got home.) 

A serviceman who lubricated car (August 8) discovered inner tread of each 
front tire was worn from defective front end (less than 3,000 miles after brand- 
new tires were put on front), with compensating wear on rear. He also showed 
me a drawer full of Buick transmission differential plugs he had to keep on hand 
because they regularly broke off when he opened them. 

Stopped at Buick plant at Flint August 31, where we saw cars coming down 
assembly line with sprung doors, just as I had complained of in March. 

Visited Consumer Service Office, Flint, August 31, to complain of following: 

Excessive consumption of engine oil. 

Excessive consumption of Dynaflow oil. 

Excessive body shake, resulting in loose doors and general noise and discomfort. 

Advised that left door was on way to jamming again. 

Car scraping bottom on inclines. 

Poor handling of the car on the highway. 

Young man’s comment on use of oil was, “Two quarts per 1,000 miles is normal. 
We must tell you that, but I wouldn’t want it on my car.” 

Regarding other complaints, he said they would be forwarded to New York 
City service office (where car already had been serviced). 

Tired of Buick’s constant motions without action in correcting faults reported 
herein, and concerned about continual risk of life entailed by car’s poor per- 
formance, on September 8 I took car to my own serviceman upon return from the 
coast. He discovered: 

Defective rear axle oil seals had leaked so much grease on my brake linings 
that although right lining could be cleaned, left brake lining had to be replaced. 

Defective drain plug gasket had caused leakage of engine oil. 

Dynaflow still was leaking. 

Tailpipe was hitting against differential as result of body shake. 

Because of design of this car, repair of brake linings and rear axle oil seals 
was an expensive job. This repair bill, including complete servicing was $60, 
greater than I ever had in the 6 years and 90,000-mile history of my 1949 car 
(including replacements). 

In talk on September 9 with spring man who had corrected the front end of 
the car, which again was in bad shape as result of 3,000 miles driving over good 
highways, he advised that in 1 week he had had 3 new Buicks in for change of 
shock absorbers because of poor performance of those on the Buick. 
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Brought car to Buick dealer September 12 for repair of Dynaflow leak—also 
brought along left brake lining to show them. Also to ask for repair of left 
door which was banging around and about to jam. 

Eastern service manager happened to be in that day. He insisted that “there 
was no trace of grease on the lining.’”’” When I picked it up I got grease all over 
my suit. He also drive the car and assured me that “nothing was wrong with 
the door.” 

September 27 left door jammed and could not be opened. Buick dealer opened 
door. Said car must have been jacked up causing chassis to “spread,’’ thus ad- 
mitting poor structure of car. Car had only been raised on standard lubrication 
rack. 

Other defects : Body shake caused hood spring to loosen, causing hood to vibrate 
as you drive. Knobs of heater controls fall off periodically. Car continues 
to handle badly, and to be uncomfortably noisy as doors shake in their frames. 

This car is not “an isolated case” (the term used by General Motors to pass off 
dealers’ reports on customer complaints, and continually used until, according to 
my own dealer, defective cars reported amount to 3 to 4 percent of the sales, a 
sizable percentage of over a million cars) but is typical of careless engineering 
in an effort to turn out cars for rapid sales, is indicated by: 

The record showing that, while denying the defects verbally and failing to 
correct them through servicing, General Motors (Buick) picked up the dealers’ 
bills for servicing this car and did some servicing themselves. 

Reports from Buick owners and both Buick and independent servicemen whom 
I met all over the country, plus the Consumer Report on 1955 cars revealing the 
same problems. 

The promotion sent by Buick’s main office to all Buick owners, urging wheel 
switching every 2,000 to 4,000 miles to prevent tire wear. 

Advertisements for the 1956 Buick, claiming new front endgeometry, newly 
balanced chassis, new shock absorbers (although the 1956 cars generally have 
not been changed basically). 

The public is helpless against the literally deadly competition between automo- 
bile companies. The reckless pricing and poor quality of autoproducts and auto 
servicing. The constantly increasing power of cars. The slowness with which 
safety factors are. being added, and then only as extras. The pack and other 
price policies that make it impossible for a customer to know what he is buying 
and for what price. 

Isn’t it time for Government regulation of the automobile industry? 


Miss JANE BARTON, 
Albany, N.Y. 
(Who has never owned anything but a Buick and had never expected to own 
anything else.) 





PURCHASE OF NEw AUTOMOBILE—LETTER From L. J. SALTER, OF NoRTH Roske, N. Y. 


EXTENSION OF REMARKS OF HON. ABRAHAM J. MULTER, OF NEW YORK, IN THE HOUSE 
OF REPRESENTATIVES, TUESDAY, FEBRUARY 7, 1956 


Mr. Mutter. Mr. Speaker, I desire to call to the attention of our colleagues the 
following letter which was forwarded to me on February 6, 1956, by Mr. L. J. 
Salter, president of the Salter Canning Co., of North Rose, N. Y. 

The letter concerns Mr. Salter’s experiences in purchasing a new automobile: 


SALTER CANNING Co., ING., 
North Rose, N. Y., February 6, 1956. 
Representative ABRAHAM J. MULTER, 
Washington, D. C. 


Deak Mr. Mutter: I have followed with interest the discussions in Congress 
on the plight of auto dealers, including your insertion in the Record of January 
24. There is one aspect, however, that has not been presented: namely, to what 
extent has the public turned against buying new cars because of bad experiences 
with the ones they presently own? Here is an angle that the dealers in no way 
were responsible for but which is injuring them unmercifully. Heres’ how: 

I now own my third Lincoln, bought in the spring of 1953. The first two were 
excellent but this third:one (cash paid on delivery) occasioned so much trouble 
that I often wished I had the old one back. On the day it was delivered I had 
difficulty in starting the motor and when it did start it galloped, rocking 
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the body of the car. The following day I decided to take my wife for a ride in the 
new “buggy.” We were not 10 miles from home before the motor began to halt, 
wheeze, and stumble, and I had to turn back for fear of being stranded. I com- 
plained to the dealer (45 miles away) and he sent down a mechanic who put in 
all new spark plugs. This did not help and over the next 2- or 3-month period 
I drove my car to the dealer (in Rochester), several times, to try to cure the 
evil. On one occasion I had to stay overnight in Rochester, to complete the over- 
haul. Later I learned that many other Lincoln owners had similar troubles with 
this model. 

I had also discovered that the car’s rearvision mirror was unusually low, 
blending with the front glass, and 2 or 3 times on approaching a curve or cross- 
road I narrowly escaped collision with approaching cars, hidden behind the mir- 
ror. I complained to the dealer; he replied that other owners had the same 
complaints but he could not provide mirrors with shorter stems. I thereupon 
wrote the Ford Motor Co., pointing out that my attorney informed me that if an 
accident could be proven due to faulty design, it—Ford—could be sued. I had a 
shorter-stemmed mirror in trigger time. 

Now I wish to emphasize that I believe the dealer was doing his best under 
the circumstances. But I could not see how he could stand all these repairs 
and I assumed that he charged them back to Ford. Apparently not, from in- 
formation now available. At one point in the attempts to “cure,” a salesman told 
me that Ford put together a Mercury in 28 minutes. I replied that Ford put 
together this Lincoln in 10. 

Lincoln was not the only “bad egg” that year. I heard of a man who bought 
a new Cadillac and started for Texas; he spent more time in garages than on 
the road with it. Back ends went out of Chryslers and a friend owning a new 
Nash had two new rears put into it. I assume all these expenses were absorbed 
by the dealers, not the manufacturers. 

For the past year and a half my Lincoln has operated excellently. I would 
like to buy a new car, but I simply balk at going through such grief again. I 
have lost confidence in the new cars like, no doubt, thousands of others have. 
In fact, today, with dealers in the plight they find themselves, there is a greater 
risk of no service whatsoever. I just wonder if the mukers, in futile attempt to 
overcome this negation, are not hoping the new crop of gaudy colors will rebait the 
hook. Not for me, and I doubt for the man on the street. Too many of the latter 
have, in my presence, commented upon the gruesome mess of design and colors. 
The interesting thing is that the body design of the cars is fundamentally good, but 
that the gingerbread on the sides, the chopping up of otherwise flowing lines, 
made more hideous by colors that do not complement, suggests a managerial 
floundering around with a double-barreled shotgun. The aim may be rotten, 
but scattered shot must hit something. 

So the dealers, poor devils, are caught between the makers piling unwanted 
‘ars upon them and the public resistance to being mulcted again. The serious- 
ness of the latter is that, while the makers are guilty of asking higher prices 
for poorer and poorer products, the public blames the dealer for the makers’ sins. 

It might be a very good thing if auto dealers in certain zones alternately agreed 
to shut up shop and boycott the makers over a period of time. This would have 
to be all dealers of all makes of cars, within a designated area. I have found 
that in dealing with big business the club or knobbed battleax is much more 
efficient than legislation or the bended knee. 

Most sincerely, 
L. J. SALTER. 


Mr. Mutter. I know that your committee has labored long and 
hard with this problem and so have your predecessor committees, that 
is, ro standing committees of prior Congresses. This is not a new 

roblem. 

; Let me give you the titles of the various subdivisions of the topic as 
I think they have been presented to your committee and which will 
highlight the problems to which you are directing yourself. 

ou have as one title concentration of the motor vehicle industry. 
Another is competition in production and prices; competition among 
motor vehicle dealers; padding, new and used car prices, more recently 
referred to as packing; dealer price-fixing activities; the legal aspects 
of used car valuation or appraisal bureaus; unfair methods of motor 
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vehicle manufacturers in their relations with their dealers; manufac- 
turers’ treatment of dealers, abuses of installment financing; itemized 
invoices needed for consumer protection; deception in charges for 
transportation of motor vehicles; sale of driven cars as new cars. 

I have covered possibly not under the same titles or headings almost 
all of these subjects, both in my statement and in an attempt to remove 
most of those abuses by my bill, a copy of which I have sumitted to 
the committee with my statement, which bears the number H. R. 
10310. 

Now, the titles I read to you a moment ago, strange as it may seem, 
come from House document volume No. 27, Report on Motor Vehicle 
Industry No. 468 of the 76th Congress, Ist session, 1939, and the head- 
ings come from the headings of the conclusions made by that commit- 
tee in 1939. 

You will find that, just as all of these abuses that resulted in those 
conclusions under those headings were documented at that time, almost 
word for word, item for item, they have been duplicated in the testi- 
mony before the Senate committees this year and before your com- 
mittee up to the present time, and I am sure that before you close 
your hearings they will be documented completely. 

After 1939 the automobile manufacturers indicated that they were 
going to clean house, they would clean up these abuses without any 
legislative intervention, and that it should be left to them. 

Well, the fact that you are hearing this identical testimony from 
new witnesses as to new occurrences since 1939 demonstrates that the 
industry cannot be relied on to clean up these abuses, and unless you 
are going to enact legislation you will never stop these abuses. You 
have had documented, as I say, all of them. I am not going to touch 
on too many of them. 

Mr. Kier. May I interrupt the gentleman ? 

Mr. Mutter. Yes. 

Mr. Kier. I notice, Mr. Multer, that your bill was just introduced 
on the 29th of March ? 

Mr. Mutter. Yes. 

Mr. Kiern. I must say that neither I nor the staff have had an 
opportunity to examine it, nor have we gotten a report yet from the . 
executive departments. So might I suggest that you just explain 
your bill? 

Mr. Mcurrer. Yes. My bill does not contain any novel or new 
thoughts and I do not pretend to claim any originality in the ideas 
contained in the bill. 

You will find that most of them have been presented to your com- 
mittee in other bills, in individual bills. What I sought to do was 
to take them all and put them all into one bill so that you can elimi- 
nate all of these abuses, bring them before the House for action so 
as to do the full job at one time. 

I cover the question of franchise dealers that you discussed with 
Judge Barnes. You know the strange thing about it is, as you prob- 
ably recall, that inclusive franchises were the order of the day many 
years ago. A man who got a franchise from an automobile manu- 
facturer got an exclusive right just as he bound himself to sell only 
that particular automobile, whether it was Buick or Ford or Chrysler, 
whatever it was, and he also got with his franchise a territorial 
restriction and a time restriction. 
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His contract ran for a period of years and no one else could sell in 
his territory. Now, a few years ago the automobile manufacturers, 
in order to get out from under that kind of contract, in order to be 
able to push their cars as fast as they could, wherever they could, 
went to the Attorney General and asked him, “What about this? Can 
we continue to do this or are we in violation of the antitrust laws?” 

The opinion came down shortly thereafter from the Attorney 
General that you cannot give these restrictive contracts in your fran- 
chise-dealer agreements because they are in violation of the antitrust 
law, and the Big Three then used that as their excuse not to give their 
dealers these exclusive franchise contracts. 

I know there is a division of opinion between the dealers. Half the 
dealers want the exclusive territorial rights and the other half are 
against it. The fellow in the little town wants his exclusive terri- 
torial right. He does not want anybody coming in there. The fellow 
in the big city says, “I am going to sell my car wherever I can.” 

Now, whether or not you should take sides in the question I think 
is beside the point. I think that is a matter which the dealers can 
work out with the manufacturers, provided they will be in a position 
to negotiate with the manufacturers. In some places it may be the 
thing to do and in other places it may be the thing not to do, but I 
do not believe the manufacturers should be in a position to sit back 
and say, “Our hands are tied because of the antitrust laws and the 
opinion of the Attorney General.” 

Mr. Kuetn. Does your bill, Mr. Multer, contain anything on terri- 
torial security ? 

Mr. Mutter. Yes. My bill, sir, has a provision permitting, not 
directing, permitting the manufacturer and dealer to negotiate freely 
on the subject of franchises. 

Mr. Kure. Do they not have that right at the present time without 
any legislation ? 

Mr. Mutter. The manufacturer contends that he does not have and 
his position is bolstered by the Attorney General’s opinion that to 
give the exclusive franchise with exclusive territorial rights is a viola- 
tion of the antitrust laws. 

Now, I do not agree with the opinion, but I think the manufac- 
turers have a right to rely on the opinion of the Attorney General 
‘ather than mine, and they have a right to say to the dealers that 
as long as that opinion is outstanding, unless it is reversed by legisla- 
tion or by another opinion to the contrary from the Attorney General, 
we are not going to give you exclusive franchises. 

Under my bill they are permitted to do it, not directed to do it. 
It is left to free negotiation and I say in my bill that if they make 
that kind of contract it will not be in violation of the antitrust laws. 

Mr. Kux1n. Looking at it realistically, if the Department of Justice 
has held that this would violate the antitrust laws if there was such 
a clause in the agreement, you would have to override the opinion 
of the Attorney General? 

Mr. Muurer. Yes; I do. 

In other words, if this bill were enacted, it overrides the Attorney 
General’s opinion. 

Mr. Kux1n. It is similar to the Steed bill, then, on that point? 


77353—56——26 
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Mr. Muurer. Yes. On that point it is quite like the principle in 
the Steed bill. 

I also cover in my bill the question of putting the responsibility 
directly on the manufacturer tor anything that is wrong with the 
car, and then, of course, if he wants to let the car be sold anywhere 
at all and continue to advertise that it can be serviced in any service 
department of a franchise dealer, let us put the responsibility where 
it belongs, on the manufacturer. 

Require him to inspect and road test and certify that every car 
that leaves his plant, before it arrives at the dealer’s shop, is in good 
condition and safe for use. 

Now, you will probably recall the words of the late Judge Holmes 
of the United States Supreme Court in that famous McPherson 
versus Buick case where there were inherent defects in the automobile 
and Judge Holmes, writing for a unanimous Court, said that an auto- 
mobile is potentially a lethal weapon and that is what it is as it 
leaves these manufacturers’ plants today. They do not test them, 
they do not do anything except pass it on to the automobile dealer, 
who is required to give not the automobile dealer’s warranty but 
the manufacturer’s warranty, and then the automobile dealer, because 
of the economics involved, is forced to kid that purchaser along for 
4 months or 3 months or 4,000 miles, or whatever the terms of the 
warranty may be, and then at the end of the warranty when the 
warranty has expired, either because of aren or the period of time, 
then the owner of the car begins to get a bill for repairs, so-called 


repairs, and 90 percent of those repairs are not repairs. They are 
correcting inherent defects, defects that were in the car when it left 


the manufacturer’s plant. 

I will take you into any automobile dealer’s shop in Washington or 
anywhere in the country and pick out at random any new car that 
is on that man’s floor ready for delivery, ready for delivery to the 
purchaser, and I tell you we will run it around the block and there 
will be a dozen different defects that will turn up in that time. If 
you happen to pick one that does not have them, it is the exception, not 
the rule. 

My bill will try to prevent that. 

Mr. Kuiern. Would you advocate similar legislation in other 
industries ? 

Mr. Mutter. Wherever you are putting an object such as an auto- 
mobile in the hands of a user which may be a potentially lethal weapon, 
I say yes, it should apply to every industry; if there is any other 
industry that does this. 

I do not know any other industry that would take an item that sells 
for anywhere from $1,500 to $5,000 or more and, except in the case 
of the custom-built car, you get an object that is delivered to the 
person which he has a right to believe is safe for use and which is not 
safe for use. ; 

Now, there are any number of accidents, unexplained accidents, on 
the road every day in the week which are caused by inherent defects 
in the automobile, and as a practicing lawyer, you know there are 
many cases where you just cannot explain why the accident happened. 
The road was good, visibility was good, the person was sober who was 
behind the wheel, he was apparently an experienced driver, and there 
is an accident. 
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Mr. Kuen. The gentleman is absolutely correct and, as as he knows, 
I usually agree with him, but I know he also agrees with me in our 
opposition to the relaxation of the antitrust laws. This is what we 
would be doing in your bill and this would call for similar action in 
other industries, as Judge Barnes pointed out. 

So we should be very careful about passing legislation such as this 
for a particular industry. I would be opposed to it even if it applied 
generally to most industries. 

Mr. Mutter. What you say applies to that part of my bill which 
is directed to the automobile dealer’s franchise contracts and their 
terms. I respect your views on that subject. I, nevertheless, urge. 
the contrary view so far as that is concerned. 

But, so far as road testing is concerned, so far as inspection is con- 
cerned, so far as phony advertising is concerned, you are not in any 
way interfering with the antitrust laws when you tell these manu- 
facturers, “You are going to be responsible for all of your advertising. 
You are going to be responsible for a good car being delivered in safe 
condition. You are not going to be permitted to continue to charge 
phantom freight when your freight is actually $50 a car and you 
charge your customer freight of $235 a car, because that is the rail 
freight.” 

Mr. Kir1n. Well, the gentleman agrees that if they do not label it 
as freight, if they do not falsely advertise, then the companies could 
charge any amount they would choose? 

Mr. Mutter. Yes; but then you and I have the right to go to the 
dealer and say, “Your price for this car is $2,500. It is not worth that 
tome.” And you will bargain with them. But when you get through 
bargaining and you have the price fixed and he says, “That is what 
I paid for freight and this is what I paid for freight to them and that 
is what you have to pay,” then there is no argument. 

You and I, who do not know the facts, might argue. 

Mr. Kier. But that is at the present time illegal. The Federal 
Trade Commission would step in there because it would be misrepre- 
sentation. 

Mr. Mutter. They have not done it. How long do you think it 
will be before they file their first complaint to cease and desist against 
the manufacturer ? 

It will take them 5 years. After they have gotten the cease and 
desist order, it will take them another 5 years to go into court and 
punish for contempt. 

Let us write into the law that this a violation and if you violate this 
law you can be taken into court either by the person harmed or by 
the United States attorney and pay the penalty for violating the law; 
that is the way to handle this situation. 

Mr. Kux1n. It is my opinion that the gentleman does have that 
right. 

Mr. Friedel ? 

Mr. Frrepet. On page 5 you say: 


Only recently, as a result of testimony adduced in the congressional hearings, 
the Federal Trade Commission filed charges against the General Motors Corp. 
for false and deceptive advertising. 

Mr. Mutter. Yes. 


Mr. Friepe.. You said, “How long did they do it?” 
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Mr. Motrer. Look how long General Motors has been carrying on 
this false advertising, as long as I can remember. This is just the 
filing of the complaint. What about against the other companies? 

Mr. Frrepet. I am in accord with you all the way through. 

Mr. Mutter. I think if you are going to rely on the Federal Trade 
Comission to enforce these laws, we are not going to get anywhere, 
that is just the history of their operation. 

Now, in addition to that, you have the question of bootlegging that 
you are very familiar with and that can be covered only if you permit 
the manufacturers to make these agreements, exclusive agreements, 
-with their dealers. If you do not, you will never stop the so-called 
bootlegging. 

Another part of my bill which is also aimed against preventing de- 
ception and fraud and misrepresentation of dealers, and that is to 
require them to itemize their invoices. 

The recommendation was made in 1939, as I told you before. The 
companies said they were going to follow it. They do not follow it. 

My bill provides that not only will they be required to itemize it 
but that they cannot collect for any so-called extra unless it has been 
ordered in writing and itemized on the bill. 

Now, I think every member of this committee has an automobile. 
I wonder if you ever checked on whether or not you have an electri- 
cally operated windshield wiper or a vacuum one. The joke about it 
is this: 

The standard equipment on all these automobiles is a vacuum-oper- 
ated windshield wiper, but when your car is delivered to you it is 
delivered with an electrically operated one for which you are billed 
extra and you do not know it, and you pay for it as an extra. 

Your cigar lighter on your car—there is not an automobile manu- 
facturer that does not have a hole, a receptacle, built into the dash- 
board for the cigar lighter. But the electric lighter itself is extra and 
is charged to you as such and billed to you as such, and there are any 
number of other items all the way down the line. 

Then there comes the question of buying parts. The franchise 
dealer will lose his franchise if he goes to the company that makes the 
spark plugs for the manufacturer and buys them directly from him. 
That is a violation of his franchise. He must buy directly from the 
manufacturer. 

Why? The manufacturer adds on a profit. A spark plug is not 
one bit better because it carries the name Ford or Chrysler or General 
Motors. They all have been manufactured for them by other com- 
panies. You can buy that spark plug, if you buy it from an inde- 
pendent accessory shop, under the name of the manufacturer, and you 
will buy it for almost half the price that you will pay to your service- 
man to get it marked Ford or Chrysler or General Motors. 

You can be sure that your spark plugs will operate just as well and 
just as efficiently whether you buy it from the independent accessory 
dealer and have a serviceman put it in as if you buy it from your 
dealer. : 

Mr. Kier. Could you buy that car without the cigar lighter and 
buy the cigar lighter some place else and put it in? 

Mr. Mutter. Yes; you could. ar 

What happens to your cigar lighter when it is lost out of the dash- 
board or swiped ? ras time you park it in a public parking lot 
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where you must leave your keys in the car, when you come back your 
cigar lighter is usually gone. You do not want the hole there, you 
want the cigar lighter. If you are smart, you buy it from the inde- 
pendent shop, not from the serviceman, and you buy it for half the 
price. 

Now, there is one other thing I would like to call your attention to, 
Mr. Chairman and gentlemen of the committee. 

Mr. Friepev. Before you get into that, I want to get this into the 
record. 

Mr. Mutrer. Yes. 

Mr. Friepet. The Senate committee sent out a questionnaire to the 
different dealers with reference to phantom freight charges. They 
sent 203 questionnaires to the Maryland dealers; 150 of the dealers 
said they would like to stop that abuse, and 12 said they would like 
to continue their present arrangements. 

Look at the proportion; 150 to 12 in favor of eliminating phantom 
freight charges. I think that is one of the things that should be cor- 
rected immediately. 

Mr. Mutter. There is not any doubt that you are right, Mr. Frie- 
del. Ninety-five percent or more of the automobile dealers are decent, 
honorable men. They have occupied places of dignity and respect in 
their communities. They want to do a decent job. Most of them are 
the leaders in the civic and philanthropic endeavors in their commu- 
nities and they have been respected. 

In recent years they have become the most despised men because 
of the pressures of the manufacturers of these automobiles. Their 
very livelihood is at stake. Their tremendous investiment of capital 
in their place of business is at stake unless they meet the pressures 
of the manufacturers and something must be done by this Congress 
to lift those pressures from their backs. 

There is one other important thing I would like to call your atten- 
tion to. Is is covered in my statement under the heading of “Cheat- 
ing Our Soldiers.” 

A practice has grown up, started by some of the dealers, of sending 
representatives into the camps abroad where men are about to be dis- 
charged and sent home, and they sell these soldiers on the idea that 
they will sell them a car at list price for delivery at their port of 
debarkation in the United States, either in New York or San Fran- 
cisco or wherever they may happen to be coming into the States, and 
that they will use their travel allowance from that point to their 
home as the down payment on the car and the car will be financed for 
them there. 

They are not told about the fact that they will get no service when 
they get their car back home except that they will pay for it. They 
are not told that they will have to pay list price and that the car back 
home is selling under list. 

There is not a dealer anywhere in the country who gets list price 
for his car. They are not told about the highpressure deals being 
made now, about buying a car without a down payment and getting 
3 to 5 years to pay. 

There are many other very serious abuses coming close to actionable 
fraud that are perpetrated on these men in order to get them to sign 
these contracts of purchase of a new automobile before they get back 
to the States. 
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Mr. Kern. Can the gentleman tell me what he proposes to do on 
that subject and where it is in the bill ? 

Mr. Mutter. I think that might be covered by that section of my 
bill against fraudulent advertising and making the company respon- 
sible for the advertising. 

Mr. Kiern. You mean the manufacturer ? 

Mr. Mutter. Yes. 

Mr. Kern. Even though these people that make these representa- 
tions are not the manufacturer ? 

Mr. Mutrer. Let me follow one step further. 

The dealers complain to the manufacturers about these fraudulent 
practices. You know what the manufacturers did? They did nothing 
to try to stop them. They set up their own selling offices in Europe 
and have their own representatives now selling these cars, with the 
additional representation, “You are not buying from a dealer, you 
are buying from a manufacturer.” 

It was called to my attention and I wrote a letter to our distin- 
guished Secretary of Defense, Mr. Wilson, and I thought that I would 
get a better answer than I did from a man who would try to protect 
the General Motors industry. 

He did not answer the letter, but Mr. Burgess, his Under Secretary, 
answered it and said that they cannot do anything about it. 

Mind you, I did not ask them to make a charge of fraud. I sub- 
mitted these letters to you. 

My first letter is dated September 8, 1955. I call the attention of 
the Secretary of Defense to the entire problem and I then con- 
clude with this paragraph: 


I hope you will agree with me that such a directive— 


meaning a directive to the commanding officers to alert the men to 
these practices— 


will serve a very useful purpose. 


As a matter of fact, the directive in the notice from the local com- 
manding officer can be appropriately worded so that neither manufac- 
turers or retailers need be accused of any wrongdoing or impropriety 
and yet provide some measure of protection to the members of our 
armed services. 

The answer from Mr. Burgess, September 23: 


Sorry, can do nothing about it. 


The letter in full is in my statement. That is, in effect, his answer. 

On September 28, I wrote again to him and said: 

I fail to understand how the directive as suggested by me is in any way 
restrictive. 


Then I concluded: 


Alerting these men to these practices is in direct line with such procedure— 


which is the procedure of the Department to alert their men to any 
dangers that may affect them wherever they are stationed, not only 
healthwise but also financialwise. 

Now, do we have anw precedent for this? 

Of course we have. The insurance companies were perpetrating 
frauds on our soldiers and selling them life insurance shdoe alse pre- 


tenses and fraudulent representation. The same Defense Secretary, 
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the same Under Secretary, when the matter was called to his atten- 
tion, what does he do? 

Immediately he investigated. What does he find? That the 
charges are correct. What does he do? 

The same Secretary, the same Under Secretary, issues a directive 
dated December 21, 1955, No. SCCNAV1741.5. What does he do? 
Not only directs his commanding officers to alert the men as to these 
dangers and as to the perpetration of these frauds, but in the directive 
makes every commanding officer responsible for seeing to it that no 
such salesman comes upon the base or operates in the vicinity of the 
base except that he is licensed, and except further that he will submit to 
restrictions and make no false representations. 

Now, as I say in my statement, the adage, “What is good for General 
Motors is good for the rest of the country,” can be slightly changed. 
Apparently what is wrong for the insurance companies is not wrong 
for General Motors. 

Now, whether my bill is strong enough to cover this kind of situa- 
tion, Mr. Chairman, I do not know. It may not be. If it is not, it 
should be strengthened, but something should be done to protect those 
men and our Secretary of Defense should be told in no uncertain lan- 
guage that he is not doing his full duty. He is violating his duty and 
his obligation when, in the one instance, when fraud is called to his 
attention he investigates, and in the other he refuses to investigate. 

In the one instance, when he finds the facts justify the charge, he 
issues a proper directive and, in the other case, he closes his eyes to it 
because it involves an industry with which he has been so closely allied. 

Mr. Kien. Well, it is not only he. I do not think it is any surprise 
to the gentlemen who know that General Motors gets special con- 
sideration from this administration in other branches besides the 
Army. I think that is a situation that should be called to the atten- 
tion of the Armed Services Committee. I agree with the gentleman 
that something ought to be done about it. 

I do not know, frankly, whether this committee would have any 
jurisdiction over that phase of it. It certainly is an alarming thing. 
It isasurprise tome. I had never heard of it before. 

Mr. Mutter. That is the situation, sir. It is substantiated by the 
facts. An investigation of the manufacturers will disclose it very 

uickly. There are half a dozen dealers in any of the big ports of 
the countries that you can call upon and they will substantiate the 
facts. 

The facts were given to me in the first instance by dealers. I did 
not take their word for it, I asked the Secretary of Defense to investi- 
gate and determine what is the fact, and he refuses even to investigate. 

Thank you very much, Mr. Chairman, for the opportunity to come 
here. 

Mr. Kxiern. Any other questions? 

Mr. Mutter. If there are any other questions, I will be glad to try 
to answer them. 

Mr. Kuern. I may say that my colleague from New York always 
contributes matters of value. I am sorry that we did not have the 
information which you disclosed when we interviewed the representa- 
tives of the manufacturers because it is a bad situation. 

T believe the Department of Defense ought to be able to deal with it. 
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Mr. Mutrer. You are absolutely right. They can deal with it if 
only they will. 

Mr. Kuen. The next witness is the Honorable Brooks Hays of 
Arkansas. Mr. Hays, we will be glad to hear you at this time. 
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STATEMENT OF HON. BROOKS HAYS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARKANSAS 


Mr. Hays. Mr. Chairman and members of the committee, the prob- 
lems of the legitimate automobile dealers have aroused deep concern 
across the country, and I am glad that this committee is taking a con- 
structive interest in the matter. The difficulties facing these dealers 
certainly require the sympathetic, imaginative, and continuing atten- 
tion of the Congress. The testimony and complaints already pre- 
sented in these hearings have made a real impact on the automobile 
manufacturers, and they are beginning to act to remedy existing 
wrongs. I am in complete agreement with the words of Alfred Sloan 
in 1940 that “the most important element in the relationship between 
the manufacturer and the dealer is good faith on both sides.” Con- 
tractual arrangements must be based on constructive efforts to achieve 
good working relationships and equitable mutual protections. 

While good faith must be the basis for sound factory-dealer rela- 
tions, the proposals before the Congress can do much to retain the type 
of competitive marketing conditions that make for such maximum 
profits for the manufacturer and dealer as are consistent with the 
interests of the consumer. This legislation would also serve to protect, 
reputable dealers from the excesses of a “high volume at any cost” 
program of distribution. I am especially sympathetic to the desire to 
eliminate “phantom freight” charges from the costs of the automobiles 
to the public. It seems only fair that savings from local assembly 
plants be passed on to the purchaser, rather than charging him on the 
basis of cost of shipping assembled autos from Detroit. The “boot- 
legging” of cars by unauthorized sellers is a practice to be discouraged, 
particularly when the price advantage is based on no franchise obli- 
gations, such as warranty service, adequate service facilities, stocks of 
parts, et cetera. The public is often the loser, since the cars are very 
likely not new, but have been driven or towed thousands of miles with 
disconnected speedometers. It is my hope that the automobile manu- 
facturers and the groups representing the dealers may work out the 
terms of a selling agreement that achieves, within these legal safe- 
guards, close cooperation and satisfactory marketing practices. 

Mr. Kier. We thank you for this testimony, Mr. Hays. 

Mr. Hays. Thank you, Mr. Chairman. 

Mr. Kuern. The next witness is the Honorable Keith Thomson of 
Wyoming. Mr. Thomson, you may proceed. 


STATEMENT OF HON. KEITH THOMSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WYOMING 


Mr. Tuompson. Mr. Chairman and members of the committee, I 
wish to thank you for this opportunity to appear before your com- 
mittee in connection with the very important legislation designed to 
amend the Federal Trade Commission Act with regard to automobile 
marketing practices. 
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Because of your intimate knowledge of the situation in this ouainy 
today and your long hours of research and study of the problem, 
will not presume to recommend specific legislation, but will rather 
confine myself to points which I think should be considered before final 
action is taken. 

In the first place, I think we should not for 1 minute lose sight of 
the great contribution the automobile industry in general, from the 
smallest dealer to the manufacturer, has made to our American econ- 
omy, our standard of living, and the enjoyment of life by our citizens. 
We in America are indeed fortunate in this regard and I need not 
recite the facts to you here. 

I think another point is worthy of mention. In spite of the mag- 
nitude of the automobile industry, there has been preserved a separate 
and independent distribution system. This has not been true in some 
of our other industries. I am sure that we are interested in seeing 
that this independent distribution system is not destroyed, but 
continued. 

There are certain conditions and practices which have grown up over 
the years and have existed within the industry for some time now which 
do require our attention and study. These practices have not suddenly 
developed. In the main, they have come to our attention now because 
of the level which automobile production has reached. 

There can be no doubt that in the interest of moving automobiles 
“Jong-credit deals” have been made to an extent that is not healthy for 
our economy. I believe that in most instances this is recourse paper 
and the dealer would not have extended the credit to this extent unless 
it had been necessary to move the merchandise. As long as the dealer 
is compelled to move the merchandise to survive, I do not believe that 
conventional installment credit provisions would stop this because of 
what can be accomplished with trade-in allowances, and so forth. As 
a matter of fact, if we were suddenly to stop it, it would have the 
effect of piling merchandise up on the dealers to compound their 
problems. I do not believe that this has reached the state that the 

yublic interest demands any such action. If the causes can be corrected 
emer of the dealers’ interest due to the recourse nature of the paper, 
I believe that the situation can be readily corrected without Gov- 
ernment interference. 

In connection with the automobile “bootlegging” it is my under- 
standing that the producers say that they are powerless to prevent 
this because of present antitrust laws. I do not believe that the best 
interests of the public are served by the practices which have developed, 
nor do I believe that the antitrust laws were intended to foster this 
type of practice. If necessary, we should clarify the law to make 
clear that the manufacturers are not prevented from stopping this 
practice. In this connection, H. R. 2688 appears to be a logical solu- 
tion to the problem. I need not call to the attention of the committee 
that the automobile industry is not the only industry in which this 
situation exists. 

“Phantom freight” is a practice which, in my opinion, should be 
stopped. I favor the adoption of H. R. 528. Again, I would like to 
point out to the committee that this is not the only field in which this 
particular legislation is needed. In the State of Wyoming, which 
I have the honor to represent, we produce crude oil, refine gasoline, 
and at the same time, are being required to pay the “Tulsa plus” 
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transportation cost. General legislation is, in my opinion, ordinarily 
better than dealing with things in the specific. It would seem to me 
that the scope of this legislation should be broadened. 

From my personal information, which is, in the main, limited to 
contacts with the dealers in my own State, I think the problem is that 
they are required by one means or another, direct or indirect, to buy 
automobiles, trucks, accessories, parts, equipment, services, or adver- 
tising against their will and better business judgment. I believe that 
your studies have confirmed this. I believe that most of the franchise 
contracts have a provision against this practice. This demonstrates 
two things: first, the difficulty we can expect in the enforcement of 
legislation ; and second, that it is recognized as a matter which should 
be prevented in the public interest. I believe that this is largely re- 
sponsible for our installment credit problem. I believe that some leg- 
islation to make this an unfair trade practice under the Federal Trade 
Commission Act is definitely indicated. 

The dealer-factory franchise relationship generally is one to which 
I think we should give careful attention, but on which we should not 
act in haste. I think we can all see the certain objectionable features. 
On the other hand, we should all be equally aware of the danger of 
the Congress attempting to legislate any contractual relationship. 
Whenever the Government undertakes to do this, we are dangerously 
close to the public utility field. I am quite confident that the dealers 
I represent would not want Congress to go too far in this regard. 
As I mentioned before, I do not think that this is the primary trouble 
spot. 

I am not completely satisfied that the dealers have exhausted their 
own resources. A great deal has been accomplished by the fact that 
public attention has been directed to this situation. The main objec- 
tive for any legislation would be, in my opinion, to set forth the terms 
of the relationship and the grounds for revocation with sufficient 
definiteness and certainty as to form the basis for getting into court 
and for determination by an independent party. 

I sincerely hope that the specific legislation which I have mentioned 
will be enacted; that in the public interest we will direct our attention 
to stopping the practice of forcing merchandise onto dealers; and 
that we will continue to give our consideration to those practices and 
problems which may require even further attention. 

I thank you for this opportunity to appear before your committee. 

Mr. Kern. We thank you, Mr. Thomson. 

We have a statement from the American Automobile Association in 
the form of a letter to me, which will be made a part of the record at 
this point. 

(The letter referred to follows :) 

AMERICAN AUTOMOBILE ASSOCIATION, 
Washington, D. C., April 28, 1956. 
Hon. ARTHUR G. KLEIN, 
Chairman, Subcommittee on Commerce and Finance, 


Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. KLEIN: Reference is made to three bills now pending before the 
Subcommittee on Commerce and Finance on the general subject of automobile 
marketing practices, H. R. 528, H. R. 2688, and H. R. 6544, 84th Congress on which 
hearings are currently being conducted. 

The American Automobile Association, with a motorist membership of over 
5 million and affiliated clubs and branches in every State of the Union, considers 
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that its members have an important consumer interest in these bills, and takes 
this means of bringing to the attention of your subcommittee the association’s 
views thereon. It is requested that this letter be made a part of the official 
hearing record on this subject. 

The policy of the American Automobile Association on this general subject, 
which was adopted by the delegates to the last annual meeting, held September 
20, 1955, after careful prior consideration by the AAA legal committee and the 
AAA resolutions committee of the specific bills now pending before your sub- 
committee, is as follows: 

“The American Automobile Association believes in the basic American policy 
of free competition and free enterprise, and opposes contracts, combinations, and 
agreements in restraint of trade affecting the marketing of automobiles. For 
the protection of the motoring public against monopolistic and unfair trade 
practices in the marketing of automobiles, the AAA opposes any action which 
would tend to weaken legislation enacted for the purpose of preventing monop- 
olies or promoting free competition on the part of automobile manufacturers 
and dealers.” 

Our position is based upon our conviction that free competition and free enter- 
prise are fundamental elements of the American system, and are basic factors 
responsible for the remarkable progress which our economy has made over the 
years. We believe that without question this progress has been aided and en- 
couraged by basic Federal legislation implementing the national policy against 
contracts, combinations, and conspiracies in restraint of trade. 

Two of the bills now pending before your subcommittee, H. R. 2688 and H. R. 
6544, the so-called antibootlegging and territorial integrity bills, respectively, 
would create for certain segments of the economy exemptions to our national 
policy as expressed in the antitrust laws. We are not aware of any reasons or 
conditions now known the public that would justify the creation of such exemp- 
tions as are proposed in this legislation. Further, we suggest that the creation 
of exemptions of the type proposed therein would only lend disorder and con- 
fusion to the present body of Federal law relating to trade and commerce. The 
American Automobile Association therefore is opposed to the enactment of H. R. 
2688 and H. R. 6544, 84th Congress. 

Somewhat different considerations, however, exist with respect to H. R. 528, 
the so-called phantom freight bill. This bill proposes an amendment to the 
Federal Trade Commission Act so as to declare it to be an unfair method of 
competition and an unfair or deceptive trade practice for the manufacturer of 
motor vehicles to charge or collect from a person to whom such manufacturer 
sells any such vehicle any amount represented as or attributed to freight or 
transportation charges, to the extent that such amount is in excess of the actual 
cost to such manufacturer of the freight or other transportation charges in- 
curred in making delivery of such vehicle to such person. Thus, this bill, rather 
than creating an exception to the basic antitrust legislation now on the statute 
books, would, in the opinion of this association, further strengthen such exist- 
ing legislation by specifying particular types of actions which shall be considered 
to be a deceptive or unfair trade practice. The ultimate purchaser of an auto- 
mobile, of course, is the one who must bear the cost of any excess or phantom 
freight. He should not have to bear this additional cost—in many instances he 
is not even aware that he is bearing it. While this association does not presume 
to qualify as an expert with respect to the particular technical language which 
should be utilized in this legislation to accomplish the intended purpose, it is 
suggested that consideration be given to a requirement that, in billing practices, 
a specific amount must in every instance be specified as representing transporta- 
tion charges. 

The above and other considerations, therefore, lead our association to respect- 
fully urge that H. R. 2688 and H. R. 6544 be not favorably reported by your sub- 
committee, and that, on the other hand, H. R. 528 receive favorable recommenda- 
tion by your subcommittee and by the full Interstate and Foreign Commerce 
Committee of the House of Representatives. 

In behalf of the association, may I express appreciation for the opportunity 
to present to you our views on this important legislation. 

Sincerely yours, 


ANDREW J. Sorpon1, President. 


Mr. Kern. We also have a telegram addressed to Hon. J. Percy 
Priest, chairman of the full committee, from Herman Schaefer, execu- 
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tive vice president of the Auto Dealers Association of Indiana, Inc., 
in which he advocates passage of H. R. 528, H. R. 2688, and H. R. 
6544. 
(The telegram referred to follows :) 
AUTO DEALERS ASSOCIATION OF INDIANA, INC., 
Indianapolis, Ind., April 18, 1956. 


J. PERCY PRIEST, 
Congressman, House Office Building, Washington, D. C.: 


We urgently solicit that you include in the record testimony showing this 
association as overwhelming in favor of passage of H. R. 528, 2688, and 6544. 
Your fullest possible efforts in support of these bills will be greatly appre- 
ciated. 
HERMAN SCHAEFER, 
Executive Vice President. 


Mr. Kier. The next witness is the Honorable Winfield K. Denton, 
of Indiana. Mr. Denton, we are happy to have you. 


STATEMENT OF HON. WINFIELD K. DENTON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF INDIANA 


Mr. Denton. Mr. Chairman, my name is Winfield K. Denton; I 
am Congressman from the Eighth District of Indiana. I want to 
thank you for permitting me this opportunity to appear before your 
committee. 

I believe that your investigation of the conditions affecting the 
marketing of automobiles, and the need for legislation relative to 
these conditions, is one of the most important matters to come before 
this session of Congress. 

The automobile industry is perhaps the leading industry of Amer- 
ica. But it is not enough to make a beautiful, streamlined, and power- 
ful automobile, by the most efficient mass-production methods known 
to man; it is also imperative that proper methods exist for distributing 
this product. The automobile manufacturer depends on the dealer in 
automobiles for this purpose. 

Nearly as much capital and almost as many men are employed by 
the dealers in selling automobiles as are em Soria in manufacturing 
them. Senator Monroney, in a recent public address here in Wash- 
ington, stated: “The investment of automobile manufacturers in the 
United States amounts to approximately $714 billion, and the manu- 
facturers employ about 780,000 persons. ‘The total investment of 
franchised dealers is estimated to be nearly $5 billion, and automobile 
dealers employ about 667,000 persons.” 

If we are to have a successful automobile industry, we must have 
successful automobile dealers. I am convinced, from talking with 
automobile dealers in my district, that under present conditions these 
dealers feel they are being driven to the wall. In my district, in one 
community, three very large automobile dealers were forced to go out 
of business. It isa problem that I think calls for remedial legislation. 

In September of last year a subcommittee of the other body sent 
out some 44,000 questionnaires to all known franchised automobile 
dealers throughout the United States. Of the 19,000 dealers who 
answered, almost 14,000 stated there is a need for congressional study 
or Federal legislation with regard to the automobile dealer’s prob- 
lems in the field of automobile marketing. 
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Approximately 11,500 indicated that new car bootlegging was seri- 
ously detrimental to their business. Some 7,000 of the dealers stated 
that the practice of bootlegging was on an increase and approximately 
9,000 others felt that it was as bad as it had been in recent months. 

The damaging effects of bootlegging were considered so severe that 
14,000 out of the 19,000 felt that the automobile manufacturers should 
have the privilege of canceling a dealer’s franchise if he engaged in 
the practice. 

ome 15,000 dealers indicated a desire to have phantom freight 
charges eliminated, and more than 50 percent of those answering the 
question pertaining to the reestablishment of exclusive areas of sales 
and service responsibility favored the return to such a system of doing 
business. 

These are the broad overall national results of this questionnaire. 
The best information I have indicates that, in spite of the concessions 
that have been made by the various automobile manufacturers in re- 
cent months, the automobile marketing features referred to above still 
do exist in the industry, and that the need for remedial legislation is 
as great today as it was last fall. 

I wish to bring the matter closer to home and invite your attention 
to the conditions existing in the State of Indiana and the attitude of the 
Indiana dealers with respect to the need for help from Congress. 
Replies to the questionnaire I mentioned were received from 620 auto- 
mobile dealers in the State of Indiana. 

Of his number, 464 realers indicated a need for congressional study 
or Federal legislation to relieve dealer problems in the field of auto- 
mobile marketing. I think it is significant to point out that 447 of 
the 620 who responded were situated in cities under 25,000 in popula- 
tion. The Indiana replies show 420 dealers stated that new car boot- 
legging was seriously detrimental to their business. And, further, 336 
dealers indicated that the practice of bootlegging was on the increase, 
while 232 felt that it was at its former injurious level. 

Among the Indiana dealers, 448 expressed a desire for legislation 
that would permit the manufacturer to cancel the franchise of a dealer 
who engaged in bootlegging. The belief was expressed by 365 dealers 
that legislation if enacted by this Congress would curtail the practice 
of bootlegging. Of the 620 replying, 457 desired the alleviation of 
the practice of charging phantom freight and more than 50 percent 
favored a return to the establishment of exclusive areas of sales and 
service responsibility. 

I have presented these figures to show that, not only across the 
Nation, generally, but in my own State of Indiana, in particular, there 
is a strong majority of the small-business men engaged in merchan- 
dising of new automobiles who are looking to Congress for help. For 
that reason, I urge that careful consideration be given to the enact- 
ment of remedial legislation intended to cure these conditions. 

At the present time, almost three dozen bills are pending before this 
Congress which affect the retail automobile business in one way or 
another. A great deal of testimony has been taken by two subcom- 
mittees of the other body and by this subcommittee, which testimony, 
I believe, points to a real need for legislation ; and this need is becom- 
ing stronger with the passage of time. 

‘there is pending, before this committee, H. R. 6544. This bill is 
designed to permit the reestablishment of exclusive areas of sales and 
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service responsibility. This does not mean that a purchaser must buy 
his car from any particular dealer, but does mean that the selling dealer 
will assume the service responsibility during the warranty period. 
Also pending before this committee is H. R. 2688, which is designed 
to abolish the practice of “bootlegging” new cars. 

A third bill is pending before this committee, H. R. 528, which is 
designed to eliminate the practice of charging phantom freight. 

Sentiment on these matters on the national level, as well as within 
the State of Indiana, has demonstrated the need for legislative relief 
in all three of these fields. You will note that I have limited my dis- 
cussion to these specific subjects and to the three related bills pending 
before Congress. I have done this with the hope that prompt and 
favorable action may result in these three areas. 

That is not to say that these are the only matters requiring the care- 
ful attention of Congress. There are others, probably the most im- 
portant of all being that of factory-dealer relations as evidenced by 
the franchise and the conduct of the parties under this franchise. 

The problem of the franchise presented to the automobile dealer 
becomes a serious matter. While the franchise is supposed to be a 
contract, the transaction involving it is not a case where the parties 
are dealing at arm’s length. The contract is prepared by the manu- 
facturer, and the dealer has no voice in fixing its terms. As is always 
the case in such contracts, they lack mutuality and are grossly unfair. 

Forty or fifty years ago, a similar situation prevailed in the insur- 
ance field. Unscrupulous life insurance companies drew harsh con- 
tracts which in operation hurt the legitimate life insurance companies. 
To correct this situation, the life insurers themselves proposed a stand- 
ard policy, and today practically all the States of the Union have 
passed laws providing that certain provisions must be written in a 
life-insurance contract, and that certain provisions cannot be written 
into one. Since they adopted this standard life insurance policy, the 
business of life insurance companies has increased many fold. 

In many other fields of contract where the terms of agreement are 
drawn up by only one party, it has been necessary to require standard 
provisions to be written into contracts. This is probably inevitable, 
as the lawyer who drafts contracts for the dictating party continually 
inserts new provisions to protect his client, and he has little reason 
for taking more than a minimum concern for the other interest of the 
other party. 

The automobile franchise is generally granted for a period of 1 year, 
or, if for a longer period, the manufacturer retains an option whereby, 
on giving notice within a specified time, it can cancel the contract 
without cause. This works a great hardship on the dealer. When the 
contract is canceled, the dealer has no right to appeal to the courts for 
redress, and the cancellation can cause him irreparable injury. 

The dealer has a large investment in his place of business, his shop 
and service parts and equipment, and in good will. Most of this is 
destroyed if his franchise is not renewed or is canceled. This risk 
faced by the dealer gives the automobile manufacturer the power to 
impose unconscionable conditions on the dealer at the time the fran- 
chise is renewed in short-term arrangements, or at any time in situa- 
tions where the manufacturer has the right to cancel the franchise 
without cause. 
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I think serious study should be given to the question of whether 
a law should be enacted requiring that standard provisions be in- 
serted in automobile franchises to protect the dealer from this in- 
justice. 

I realize that this presents a serious practical problem as well as 
a legal problem. However, I believe that something must be done 
to protect the automobile dealer if we are to have him continue as 
an independent businessman. 

The enactment of any of the above bills pending before Congress, 
or similar legislation which may be introduced will, I am sure, con- 
tribute to improved conditions in automobile marketing. The auto- 
mobile industry is so vital to the economic life and security of this 
Nation, and to the millions of our citizens who are dependent upon 
the automobile, that it must be maintained in a healthy, competitive 
condition. The Congress has already devoted a great deal of time 
and attention to this subject, and it is my sincere hope that it will 
continue and see the matter successfully concluded. 

Thank you. 

Mr. Kuern. Thank you, Mr. Denton, for your very fine statement. 

Now, Mr. Kirks, do I understand that you want to submit a state- 
ment ? 

Mr. Kirxs. Roland F. Kirks, legislative counsel for the National 
Automobile Dealers Association. 

I would like that privilege, Mr. Chairman. 

Mr. Kern. We will leave the hearings open solely for the purpose 
of receiving a statement from the NADA and then the hearings will 
be closed. 

Mr. Krir«s. Thank you, sir. 

(The statement referred to follows :) 


STATEMENT SUBMITTED BY FREDERICK J. BELL, EXECUTIVE VICE PRESIDENT, 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION 


Mr, Chairman, again we wish to express our appreciation for the opportunity 
of making our views known to this subcommittee with respect to problems 
affecting the retail automobile business of America. During the month of July 
1955, we had the privilege of testifying before your committee in support of 
three specific bills, H. R. 2688, H. R. 528, and H. R. 6544 which were introduced 
by your colleagues, Congressman Williams of Mississippi, Congressman Hin- 
shaw of California, and Congress Steed of Oklahoma. 

These three bills were designed to afford relief in specific areas which were 
critically affected by conditions that had grown up within the automobile 
industry. At that time we indicated to you that these were by no means the 
only areas where changes were desirable. Other changes were also necessary 
for the preservation of an orderly and stable industry. 

Some 10 months have elapsed since then. During that period of time two 
committees of the Senate, as well as your own committee, have received volumi- 
nous testimony pertaining to the conditions existing within the automobile 
industry. Particular emphasis has been placed upon factory-dealer relations 
and those practices and conditions that are contributing to the destruction 
of the present pattern of merchandising and servicing the 60 million automo- 
biles that serve the public of our Nation. I invite your careful consideration 
of the testimony presented to the Subcommittee on Antitrust and Monopoly 
of the Committee on the Judiciary of the Senate, as well as the testimony pre- 
sented to the Subcommittee on Automobile Marketing Practices of the Senate 
Committee on Interstate and Foreign Commerce. 

Without attempting to present the substance of what has transpired before 
those two subcommittees, it can be said with complete candor that all of the 
evidence justifies the conclusion that legislative relief is in the best interests 
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of the public, of the automobile industry and of the retail segment of this in- 
dustry in particular. I quote one sentence from the subcommittee report on 
antitrust and monopoly which was made public on April 25, 1956: 

“It appears that legislation is needed to equalize the balance of power now 
heavily weighed in the manufacturer’s favor.” 

During the course of the past 10 months certain significant changes have taken 
place within the automobile industry. It is too early to determine whether or 
not all of the changes will benefit the public and the automobile dealers. With- 
out question, the dealers’ position in certain aspects of factory-dealer relations 
has improved. This we recognize. 

We are grateful for the suggestion of Mr. Bennett, concurred in by you, Mr. 
Chairman, that the National Automobile Dealers Association be accorded the 
opportunity of stating its present views with respect to the pending legislation 
under consideration by this committee. You are certainly entitled to have the 
opinion of a spokesman for the dealer body on this legislation, particularly in 
light of what has transpired since the opening of hearings on this legislation by 
this committee in July of last year. 

It was our position last year, just as it is this year, that the factories which 
produce the automobiles, the dealers who sell and service the automobiles, and 
the consuming public who buy the product are inseparable and essential to a 
stabilized and sound economy. They are interdependent, with production and 
distribution each existing at the will of the consumer. We. believe that the 
evidence made public during recent months confirms the fact that there has 
been an imbalance between the factory and the dealer, to the detriment of the 
national economy and the general public. Developments of recent months have 
contributed to some extent to bringing back into proper balance the relation- 
ship between manufacturer and dealer. We do not believe that these develop- 
ments have come far enough. We do not believe that they are capable of going 
further in some areas without legislative sanction. In seeking to harmonize the 
relationships of the public with that of the factory and the dealer, it is our sincere 
desire to do so in an equitable, fair and just manner. 

Because the automobile industry is so vast and its problems so complex and 
diversified, we have sought to bring about the desired changes by addressing 
ourselves to specific problems which have resulted in the introduction of specific 
bills. This committee has had under consideration three bills. There are now 
pending before this Congress three dozen bills which are designed to meet 
problems affecting our industry. The objectives which we seek must, if they 
are to receive favorable consideration by this Congress, be so designed as to gain 
majority acceptance by the industry, Government, and general public. 

This committee has received conflicting testimony on these three bills, primarily 
with respect to the legislative language and method to be employed, to relieve 
conditions which, according to impartial and intelligent evaluation, clearly need 
correction. The dealer body of America desires to present to you language which 
will be acceptable to the majority and which will best serve the public interest. 

We therefore request this committee to hold in abeyance a decision on this 
legislation until we may be accorded the opportunity of submitting to you 
amendatory legislative language which will meet the major objections that have 
been raised with respect to the legislation currently before you. This matter 
has been under constant study by the National Automobile Dealers Association 
and if you will grant this request we will be prepared to submit to you such 
language in the immediate future. 

The need for legislative action is imperative. Therefore, in making this 
request, we are not indicating that legislation is not desirable nor necessary. 
What we are saying is that the ends we seek and the method to be employed 
to reach those ends may be harmonized so as to command the unified support 
of the industry and will be so much in the public interest that immediate and 
favorable action by Congress will be forthcoming. 

I thank you for this privilege of being able to address this committee which 
has been so sympathetic and attentive to our problems in the past. 


Mr. Kern. The public hearings are hereby closed. 
(Whereupon, at 12:10 p. m., the subcommittee recessed, subject to 
the call of the Chair.) 
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